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FOREWORD 


The last twenty-five years has produced a large literature 
on democratic government and politics. There has been much 
discussion of the growing activities of government, and of the 
changes made in the structure of democratic governments to 
carry the expanding functions. Further, the rise of the 
European dictatorships compelled a reconsideration of demo- 
cratic creed and practice, and pointed out new lines of inquiry 
to be followed. As a consequence, there has been much 
stimulating discussion about the politics of democracy. 

This discussion is scattered through many books and 
journals and much of it is wrapped in a technical idiom. So 
far, no introduction to it which is suitable for the Canadian 
student beginning the study of government has been made 
available. 

This book is an attempt to provide such an introduction. 
Accordingly, it skimps description of the machinery of govern- 
ment. This can be found in compendious form in the standard 
works on government. The main purpose here is to provide 
some description of comparatively recent developments in 
democratic government and to sketch an analysis of the 
politics of democracy. 

The book does not profess to be an original contribution 
to the subject. To have acknowledged my debts to those 
who have enlarged our understanding in the last twenty-five 
years would have overburdened the book with footnotes. I 
have refrained from specific acknowledgements and so need 
not apologize for misinterpretations of the work of others 
which have no doubt occurred. 

A word of caution must be added. There is still much 
disagreement about political democracy, what it involves and 
the conditions under which it will work. But an introductory 
survey can scarcely suspend judgment on every disputed 
point. At many points, therefore, conclusions are stated more 
firmly than the literature as a whole will support. I have, 
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however, tried to give reasons for my conclusions. 7'hc con- 
clusions, of course, arc no better than the reasons offered in 
their support. 

I have profited by the kindn(>ss of ni.my friends who have 
read all or part of the manuscript. In particular, I wish to 
thank Professor R. Mac('»regor Dawson, th<' Editor of fh(‘ 
scries in which this volunu‘ appcvirs, for his c.in'lul nviding of 
the manusci-ipt and for his couns(‘l on many matters. 

]■. A. C'OKRY, 

Queen’s University, 

Kingston, Ontario, 

August, 194(>. 
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CHAPTER I 


INTRODUCTION 

Much has been written on the differences between dem- 
ocracy and dictatorship, filling volumes with learned distinc- 
tions. It was left to a wit with no pretence to scholarship 
to state the essential distinction. In the democracies, he 
said, what is not forbidden is permitted while in the dictator- 
ships, what is not forbidden is compulsory. That is to say, 
the democracies have been regimes of freedom. In the main, 
government in the democracies has been concerned to forbid 
and punish various forms of serious anti-social conduct and 
not to command a precise pattern of behaviour on all matters. 
Murder and wife-beating are forbidden. On the other hand, 
no one is ordered by the government to love his neighbour 
as himself or to produce ten children for the glory of the 
state. Even where the government commands people to do 
precise and specific things such as sending their children to 
school or submitting to compulsory vaccination, the professed 
object is to enlarge the freedom of the individual. 

Government in the dictatorships not only has forbidden a 
wide range of actions; it has limited severely individual free 
choice by ordering the details of life from the cradle to the 
grave. While these minute regulations are explained to the 
individual as being for his own good, they enforce on him 
the dictator’s conception of that good, and prevent him very 
largely from following his own. In effect, the regimentation 
is for the glory of the small ruling group, or, at any rate, for 
something other than the enlargement of the life of individual 
citizens. 

If the ensuing discussion of democratic government and 
the comparisons made with the dictatorial regimes in the 
concluding chapter are to be understood fully, this dis- 
tinction must be kept continually in mind. The structure 
of democratic governments is still largely determined by 
certain ideas which came into the western world with the 
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Renaissance. Briefly, these ideas c.Kalt the individual and 
depreciate— sometimes excessively the collective i(\straints 
which society puts upon him through custom, law, and 
government. 'Phey do not n-jecl .ill rest mints. Fliey 
recogni/e the neci'ssity of some minimum oi government. 
We .'ill havv‘ impulses which must he restrained and we ,ii<‘ 
lU'ver sure when our own inhibitions .iml our desire to he 
thought well of hy our fellow's will need to he supjilenuuited 
by the threat, or hy the actual use, of the org.inized futci' of 
the community. So there must he goveinment ami it must 
have the ultimate power to apply direct coercion to in- 
dividuals. 

'J'his power to apply force must he a monopoly bec.'iuse to 
allow two or more independent centres of coercive power m 
a community is to create the conditions for civil war. But 
.'iccording to these ideas, this monopoly has gnivi'danget sand 
government, though nece.ssary, isa potimtud evil. Like iiie, it 
is a good s(*rvant au<l a hiul m.ister. And it is alw.'iys poten- 
tially m.'ister because of its monopoly of naked foiee What 
pnwents the goveinment of the d.iy from using the .umy 
.ind the police to enforee on us its conception of our ow n good 
is the knowle<lg(‘ that its power is contingent .uul m.iy ht‘ 
taken away at th<' next (‘lection, and the further knowledge 
that if it pur.sues its own whims in thest' matters it will soon 
Pmd its(‘If violating the law which hinds tlu* government .is 
well as the citizens. 

It will he quickly and properly objected that llu' L.iuriers 
and the Bordens, the Kings and the Brackens are not tht' 
clay from which dictators can lie swiftly moulded. Heie it is 
necessary to rtnm'inher that a system of gov(‘rmiu‘nt attiacts 
and choos<.‘s as its leaders the tyjie of men who are tempeia- 
roentally suited to work within it.s limitations. .Mr. Mac'- 
kenzie King perhaps could not have held power for long in 
any country hut t'anad.'i and almost c(‘rtainly would n('V('r 
have come to power in a dictatorship. The Nazis in ( lerm.iny 
were encouraged to pursue power hy violent means because 
of the prizes congenial to their taste which control of the 
government offered. Four years before Hitler came to 
power, the devices for assuring that government should 
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remain servant and not master had ceased to work and the 
country was governed by executive decree. That is to say, 
the riches of the earth lay open to those who could somehow 
get control of the government. When this happens, the 
power-hungry, the ruthless, the doctrinaire zealots who 
want to impose their conception of the good life on everybody 
are all attracted to politics as the bees to the flowers. But 
where the people are determined that government shall be 
servant and not master and the machinery of government is 
constructed to that end, the imperious are little attracted to 
politics and do not get far even when they try. 

So in approaching the study of democratic governments, 
the centuries-long tradition of government as servant must 
be kept to the fore, and the machinery of government 
understood as a means to that end. There are, of course, 
many details of the constitutions of democratic countries 
which are neutral on this point. \Aflaether or not women have 
the vote, whether the life of Parliament is five years or four, 
whether judges hold office for life or until they reach the age 
of seventy matters little from this point of view. But the 
main features of democratic constitutions are expressions of 
this purpose. These constitutions are not merely sets of 
rules by which the people are governed; they are also the 
devices by which the people govern their rulers. The 
democratic constitution is a body of fundamental rules 
which the government of the day cannot change of its own 
free will and which is, at the same time, a censor of govern- 
mental actions. The constitution gives sanctity to the law 
which cannot be changed without consent of the legislature, 
and it also provides that the government and its agents 
must obey the law or expose themselves to punishment 
through the courts. 

In this sense, the dictatorships have no constitutions. 
What passes for a constitution is no more than a set of rules 
for the division of the work of the government. Every large 
organization must have rules for internal management even 
if there are no rules for imposing external control upon it. 
Otherwise civil servants would not know what to do in their 
day’s work and would be falling over one another all the time. 
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But these rules for internal housekeeping .ire in no way a 
restrain! upon the rulers. 'Fht'y e.m I'hange them all by 
decree just as a business corporation can ch.mge th(‘ rules by 
which it manages its own attairs or as a plantation owner can 
reshuftle the tasks ot his .slaves. As f.ir as governmental (onus 
arc concerned, powet is utterly concentrated. 'I'lu' one abid- 
ing rule is authority iiom the top downward, obeilience from 
the bottom upward. 

Democratic countries also must divide tlu' work of 
governnu'nt lor the sake of elliciency. There is a geographical 
distribution which delegates ccrUiin powens to muniidpalities 
while the residue of powers are in the hands of the central 
government. Soinetinies this distribution is made more 
complex by introducing a thirtl anil intermediate level of 
govi'rnment as in the federal systems vvlu're state' or proviuci.il 
governments have e-\clusi\econtiol of a widi' range of m.itters. 
At each level of government, then* is aK\avs a functional 
division, gem'rally identified as legisl.itive, e\<‘i'Utive, and 
judicial, with .still moie elaborate division or ili'p.irtmen- 
talization within the e.vecutive In. inch, .Sucli divisions of 
work, whether geogiaphic' oi functional, invite disagreenu'iit 
and cross-purpo.se.s, ami therefore I'very loastitutioii must 
define the rclationsiiips bi'tween the different levi'ls and 
functkm.s so as to limit trietion .m<l provide an assureil means 
of breaking dearllocks. 

However, these divi.sion.s, though neeess.uy tor eliieieney, 
are not solely directed to that purpose. In the demoi'r.iek'S, 
they are designed for, and contribute in eonsiderable measuri' 
to, preventing the concentration of power in the h.inds of a 
few. The legislaturi' is a clu'ck on the e.xecutivt'; the judges 
are independent and commonly are sh.'irp critics of the execu- 
tive. 'i'hey cannot even he sakl to be always sympathetic 
to the legislature. In a federal sy.stem, tlu* provincial 
governments are a check on the central authority, and the 
existence of municipal governments .sets limits to the ambit ion.s 
of provincial regimes. 

In the dictatorships, such tlivision of authority as exists 
does not serve this purpose at all. In ( Icrmany, for example, 
the Nazis destroyed the federal system eliminating the 
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separate states. They destroyed the autonomy of the 
municipalities, giving them over to the charge of Nazi piarty 
bosses. The legislature was a complete farce without power 
and the judges were the tools of the leaders. As was said 
before, the concentration of power at the apex is utter and 
complete. In the light of this contrast, the squabbling 
which goes on within and between governments in a demo- 
cratic country ceases to look entirely deplorable. 

ft might be concluded from the emphasis of this contrast 
that the democratic peoples are so much in fear of government 
as such that they would deny it any significant range of 
power, holding that the best government is the one that 
governs least. This fear was real with those who laid down 
the main lines of the British constitution and with the framers 
of the American constitution. One has only to remember the 
Stuarts and the government of George III! However, the 
men who laid down the main lines of these constitutions in 
the eighteenth century were not democrats. They believed 
in a wide range of individual liberty and constitutional 
government but not in the control of government by the 
many. They believed that the franchise should be restricted 
to the upper and middle ranks of the population. 

It was not until the nineteenth century that convinced 
democrats, relying on the freedom to discuss and agitate 
afforded by constitutional government, won manhood suffrage. 
These convinced democrats were also convinced individualists 
who asked little of government except that it should leave 
to individuals the widest possible sphere of freedom of action. 
They wanted manhood suffrage because they thought this 
was the only way to ensure permanently that governments 
would not restrict freedom in the interests of a narrow class. 
Democracy inherited beliefs in individual liberty and con- 
stitutional government and made them a central part of 
its own creed. In the beginning, it feared government as 
such and thought of manhood suffrage as an additional 
device for keeping it under control. The principle of laissez- 
faire, that government should be confined to a very narrow 
sphere of action, was a dogma of the first importance through 
the greater part of the nineteenth century. 
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Domocracy also involv(‘.s (ho idea that }>ovcrnnieiit 
should rcspoiul to the will of the peopk-. With the lm).i<ieninj> 
of the iranehisc', j>ovenuneii( <ii<l so reh()on(l making laws in 
acconlanct' with the .ispitations (tl (he newly enfranchised 
groups. When manhood sulfrage had heim ai'hiiwed and 
peoph' got som<“ conthlenee that go\('tnmen( was an instrn 
nient the> could u.s<‘ lor their purposi's, some ol the earhei 
fear ol go\einnu‘nt as a nec(‘ss.iry hut regret (able evil began 
to disappear. At the same time, .i variety ol ciicumstaiu'cs 
which will be considmed later suggested a goo<l many pur- 
poses which governments could lx; used to furtlu'r. 'The 
belief in laissez-faire beg.in rapidly to decline and democTatic 
electorates loailed tlu' goveniinent their servant with 
new tasks, new powers, and new' obligations until ancient 
ilespols might well envy democrat u' governnumts their 
rang!' of autluu-itv. 

'The steadily ai'celerating tendency to call on gowinnumt 
for solutions to .my and evi'ry soci.d probhan is pmhaps the 
most remarkable soci.d phenomenon ol our time. The i.ipid 
giowtli of gov’crnment .iction was well uudt'r w.iy by 11)00. 
It was acc(‘lera(ed by World Wai I, it .slackened in tlu- 
twi'iities, g.ithered sjiced .ig.iin in (he long deprc.ssion of tin* 
thirties and canuy during World War II, almost to m.itch 
the scopi' of govcrnment.al iunctions in the dictatoiship.s. 
While this peak will not b(“ maint. lined, tlu'D' is little likeli- 
hood ol any early return to the IDdl) level of government 
activities. 'Flu' people no longer show .my great lear ol 
government an<l then* is wi(h'spr<>ad conlidence in the 
power of the electorate to control anil direct governmental 
operations. 

This raise's a second impoitant distinction bi'lween 
democracy and dictatoiship. In a dictatorship, the le.ider .md 
a small clkpie around him ilecide wh.al government .shall do. 
They are .able to act with great rapidity and olte'n with a 
high degree of consistency Ix'cause there are onlj' a fewf 
minds to be made np. In a demoerai'y, the ultimate ileeisiim 
as to what the govenuuent Ls to do rests with (he millions 
of which the widely scattered electorate is composed, ('mii- 
bersome machinery which consumes a great de.al of time and 
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effort is necessary to consult the wishes of the sovereign 
electorate. More important still, it is exceedingly difficult 
for millions of people to come to a common mind or a majority 
decision about anything. When one considers how long a 
small committee can debate before coming to any agreement 
about the simplest matters, it is astonishing that the elector- 
ate ever manages to agree on instructions to its government. 
When it is realized how many things democratic governments 
do nowadays, it is understandable why the will of the people 
is not always manifest in what is done. What needs explain- 
ing is how the electorate is able to transmit coherent instruc- 
tions to the government at all. 

Democracy inherited its devices for restraining govern- 
ments from the presumptuous abuse of power. It did not 
inherit its mechanisms for eliciting and transmitting to the 
government the positive measures it wants to see carried 
out. It had to create them, feeling its way by trial and error. 
The chief of these mechanisms is the organized system of 
political parties. Its workings are far from giving general 
satisfaction. A great deal of the dissatisfaction with demo- 
cracy arises from a failure to understand the difficulty of 
what is being attempted. 

The discussion which follows has two principal themes. 
First, the need for restraints on government as such, and the 
instruments by which democratic peoples have maintained 
these restraints. Second, the problem of deciding, in a 
democracy, what the government is to do in the name of 
all, and the instruments through which the authentic voice 
of the electorate is to be heard and translated into action. 
The two themes cannot always be discussed separately 
because the same instrument is often used for both purposes. 
For example, the legislature is both a check and a spur to 
government. And, as we shall see, decisions emerging from 
the electorate that government should be spurred on to a more 
positive programme of action often require that the reins by 
which government is checked should be slackened. 

In fact, democratic constitutions have been considerably 
modified in the last fifty years to allow government to carry 
out the widening activities it is expected to perform. The 



8 


PEMOCKATIC OOVIiRNMKNT AND i’DI-l'I IC S 


adaptation has gom> so far that some will ch.ilU'iigi' iho 
accuracy of ihe descTiplion of (kuiiocralic conslitiitioiis givcui 
here. They will say that deniocralic constitutions arc no 
longer to he understood asdevic(‘s lor n-stiaming goxcnmicnts 
hut rather as instnnmuit.s lor cairying out the will ol tin' 
people, for c'usunng that gov«uniucnt docs what clcctoial 
majorities want it to do. hhirthciniorc, they will contiuul 
that any portion of Ihe constitution which thu's not pioinotc 
this latter purpose* is outmoded .nul should lx* rhang<Hl 
forthwith. For the past twenty yc'ars, a great dc'hate has 
been raging in democratic countries over this cpiestion. 
Some of the considerations hearing on it will he* brought 
out later. 

One further preliminary point must he not<‘d: a confusion 
in the use of language. Tlie word “govt'rnment” is usc'd 
throughout m two .sen.st's. First, it is list'd in .i general 
senst* to denote tlu* whoh* set of institutions thiough which 
some command and <»thers obey, as when we speak ol tlu* 
functions of government or .say that government should he 
serv.nit and not mastt'r. In this st'Use, it is almost synony- 
mous with tlu; wortl “state,” as commonly understood. 1 low- 
ever, the wonl “state” means dillerent things to dillerent 
jx'ople and it is preferable* to refrain fiom using it as much 
as possible. Secondly, the word “governnu'nt” is u.sed in 
a narrower particular sense to mean the government of the 
day, really the cabinet or exc'cutive. In a particular sentence, 
it may not be immediately obvious in w'hich sense tlu* wort! 
is used. The context as a whole, howevc*r, will make it clear 
and the reader must attend to the context to avoid eonlusion 
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CONSTITUTIONS AND THE SEPARATION 
OF POWERS 

It should be possible to see the essential features of demo- 
cratic government by looking at its structure and functioning 
in Britain, United States, and Canada. But we cannot 
accept a view which was quite general not so long ago that a 
description of the constitution is all that any intelligent 
person would want to know about a government. We now 
realize that a constitution is no more than the skeleton or 
essential frame of orderly government. The constitution 
defines and provides for the establishment of the chief organs 
of government It outlines the relationship between these 
organs and the citizen, between the state and the individual. 
Being concerned mainly with the pedigree of governmental 
organs and the relationship between them, it does not create 
the government or make it work. By itself, it is inert and life- 
less and only when clothed with flesh and blood (human 
passions and active agents) docs it begin to win friends and 
enemies and influence people. We learn very little about a 
government merely by examining its skeletal structure. We 
have to study the complex functional system installed in it, and 
also the hopes, fears, aims, and prejudices, the fundamental 
drives and conflicts of the individuals and groups whose 
actions influence the government of the day and provoke 
governmental action. We must go beyond anatomy to 
physiology and psychology — vastly more difficult subjects. 

The figure may be varied. Like an engine, a constitution 
will not run as a going system without fuel, and the questions 
of where it goes and of what it accomplishes with the fuel 
provided, depend in part at least on the skill and intelligence 
of the operators. The engine itself is of vital importance. 
Its structure determines what you can use as fuel. You 
cannot run a democracy on the aspirations of a multitude of 
would-be dictators. It determines the kind of power, the 
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form in which this power can be tran.sinitted, and the kind ol 
opcralums to which it can be lianu'ssed. ‘I’lu’ democrat u 
constitution is not a verj* j;ood machine tor hf-htinj; twentieth- 
century vv.irs. Most motoi vi'hiih'sdo not lend themselvi's 
to amphibious operations and a constitution ot the libeial 
democmtic tyi»e is not a roi’ki't plane designeil (oi tiavellun> 
<>t hi,nh sjH'cd to tlu' new IMopia 

Within limits, however, what tlu* machim* will do depi'iids 
on the tuel and tlu* opi'iatois. 1 lum.iu nt‘<*ils and dreams are 
the fuel on which governments run and what goveinments do 
depends on the tangletl motivt's ol politicians and on the 
foibles and cross-inirposes as well as tlu* .igrei'inents ol the 
individuals and groups making up society, 'rims, to umi(*r 
stand a government aiul to appreciate how it works n*quires 
an understanding of human nature in general, .ind also of 
the unique chaiacterislics of the particular soci('l> in which 
it operati'S. 'Fhe goveininent cil a peoph* is like the history 
ot that peoph* tlu* study ot a lih'tinu*. 

'This t'\ptains why all soils of coutiadictorv statements 
can be made .diout govenmu'ut with .i show ol tiiith. h'or 
example, many closi* obsi*rveis oi liberal (h'luocratic goveiu 
nu'Uts hav<‘ describeil them aiul theii operations as enlorcing 
the will ol tlu* pt'oph*. On tlu* othei hand, manv .searching 
critics have dt'scribeil them as tools ol .m economic oli 
garchy instrunu*ats for maintaining theiuleot the I'apit.dist 
clas.s. hkxponents ot both tlu*se views au* compt*tent and 
honest and they can both produce inqnessive evidence to 
support them. 'Fhe truth is that .so great .i vaiiety ol forces 
an<l motives enter into goveininent in the twentieth century 
and the ri'sponse oi government to thew* is so complex that ,i 
plausible cast,* lor a great many propositions c,m be made out. 
No one key will unlock tlu* myht<*ries of government and wi* 
must always beware of thinking we know more titan we 
really do. 

If, in his initial .ipproach to goveininent, llu* student tries 
to comprehend it in all its comphxxity he will be completely 
baffled. A play-by-play description of what goes on at the 
national capital on a single ilay would coiivinc.t* him that he 
should stick to a tidy subj<*ct like mathematics, nitticult 



CONSTITUTIONS AND THE SEPARATION OF POWERS 11 


subjects can only be handled by the Hitler technique, iso- 
lating and defeating one at a time the elements involved. 
One can begin with the anatomy of government — the frame- 
work to be found in the constitution. That will occupy the 
attention of the present chapter and much of the succeeding 
chapters. At the next level of difficulty, one can isolate the 
organs and agencies of government and see how they function 
within the framework. Finally, one can consider how far 
this functioning is a response to tbe environment in which 
government operates, to what extent government action 
reflects the interplay of the social forces of the community. 
In the later chapters, some consideration, inevitably incom- 
plete, will be given to the physiology of government and to 
the reaction of the organs to the environment.'- 

Where to Look for the Constitution 

The British constitution is always said to be unwritten. 
This is not to say that it has nowhere found expression in 
the printed word but rather that the principles and detailed 
rules of the constitution have never been collected together 
in a formal document solemnly adopted at a specific date. 
The British people have never made a sharp revolutionary 
break with their past. Freedom — and everything else 
political in nature — has slowly broadened down from pre- 
cedent to precedent. The present-day constitution has been 
worked out over centuries by trial and error. What endures 
is what has been found workable. Magna Carta, 1215 A.D., 
although overrated in popular oratory, is the earliest, and 
still a significant, document of the constitution. The Petition 
of Right, 1628, the Bill of Rights, 1689, the Act of Settlement, 
1701, the great Reform Act, 1832, are others of prime im- 
portance. In terms of bulk, the greater part of it is to be 
found in the form of statutes enacted by Parliament. Almost 
all the momentous changes of the past century have been 
thus brought about, such as the extension of the franchise, 
the method of elections, and the defining of the rights and 
duties of public officials. 

I'fhe use of tlic hiolop^icdl analogy mubt not be taken to suggest that biological 
laws aie in <iny way apphaible to the slate. As the analogy becomes more forced 
in iaicn fxiges, this will probably become sulTiciently obvious. 
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Many basic principU's, howt'vcr, r<'st <ni llu* ('oinmon 
Law, that vast body ol ICnglish law based on ('ustoni and 
reshaped to ni'W needs by succeeding generations ol judge's. 
'I'hc piinci[)lcs which lest on the' ('omnion l.aw have to be 
spclhid laboriously out ol tlu' decisions ol the coiiits in 
particular disputes, h'inally, a consuU'rabh* and iiupoitant 
portion ol the conslitulion has no otlu'r basis than conip.iia 
lively reci'iit custom. 'I'lu* ctmventions ol the constitution, 
as these .ire calh'el, concern mainly tlu* relation of tlu' c.dhnet 
to Pai'hament ensuring that the govi'rnnient is .always 
carried on conioruiably to the will of the majuiity in P.irh.i- 
ment. Thus a first-hand exploi'ation ol tlu* British constitu- 
tion would take one through ancient ch.irters, .scoies of 
statutes, hundreds of judicial decisions, and Imally into tiii' 
biographies ami ('orrespondence ol st.iti'smen which often 
jirovide the only writti'u evidenci' lor the coiuentiuns ol 
the constitution. Its I'liisiveness is excused b,\ s.iying it is 
unwritten. 'Fhe logically minded who w.mt everything in 
precise hlack-.uul- whitt' throw uj) their li.uids .ind .s.iy, 
'"riie British constitution' There’s no such thing!" 

'rhe American Revolution w.is a pretty cle.in bre.ik with 
the past and thi* .'\nieric.ins got from it .i vviitti'ii I'onstitution. 
But they dul not write on .in i-ntirely cle.m .sl.ite. Both in 
what they acceptetl and wh.it they rejected they weic 
decisively inlluenced by their p.ist. 'I'his remarkably short 
document, who.si' reading time would not .il.irm the tlevotee 
of the popular magarine, i.s not, however, by .iny me.ins the 
whole of the American constitution of today. To make the 
paper constitution work in practice ,ind adapt it to the 
changing American seems much improvising had to be done. 
With the passage of time, many usage.s lor which there is 
no warrant in the written text and which it takes a sub- 
stantial volume to ilescrilie, have acciuired an importance 
ami sanctity scarcely less than that of tht* constitution itself 
The Supreme t'ourt of the Unittsi States which has the 
last word on the meaning of the constitution has added a 
wealth of meaning to many of the terse phnuses of th<> 
written document. It has held, for example, that some 
matters not expressly mentioned therein are necessarily 
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implied. As a result, no conceivable feat of imagination 
would suffice to gather from the written text what 150 years 
of interpretation have made it mean. It takes hundreds of 
pages to describe even summarily the contribution of the 
Supreme Court and thus there is some warrant for the 
frequent jibe that the constitution is what the Supreme 
Court says it is. 

'^It is commonly said that the Canadian constitution is 
contained in certain statutes of the British Parliament, the 
British North America Acts of 1867-1943. But here again 
the great bulk of the constitution and many of its most 
important provisions are to be found elsewhere. An examina- 
tion of the British North America Act of 1867 will show 
that it is mostly concerned with outlining the constitution 
of the new Dominion thereby created and with fixing the 
relationships between, and the respective powers of, the new 
Dominion and the provinces. The only substantial qualifica- 
tion on this arises from the fact that Confederation involved 
the breaking up of the old province of Canada into two 
entirely new provinces, Ontario and Quebec, and the con- 
stitutions of these two new provinces had to be provided for 
in the Act. The other provinces either retained the con- 
stitutions they had already received as British colonies or, 
as in the case of the Prairie Provinces, later received their 
basic constitutions from acts of the Dominion Parliament. 

Yet this is by no means all. British colonies have always 
been deemed to hold, as a right, such portions of the British 
constitution, particularly those resting on Common Law and 
custom, as are not incompatible with their situation. The 
provinces (but not the Dominion) are empowered by the 
British North America Act to add to or modify their con- 
stitutions and they have often exercised the power. So the 
provincial constitutions, except those of Ontario and Quebec, 
are either royal commissions and instructions issued to colonial 
governors (providing for the government of the colony 
before Confederation) or Dominion statutes (bringing post- 
Confederation provinces into existence), worked into an 
amalgam with provincial statutes, English Common Law, 
and the charters and conventions of the British constitution. 
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Jf wc leave the provincial <'(ni.slilntions enliiely a.sidc, 
only a part of th(‘ eonMitution of the I loniinion is to h<' louiul 
in the Ifritish Ninth AuK'iiia Aits 'The Ail ol iSli? leleis 
to f he ( '<oveinoi-< '<enei.ll hut does not < reate his oUu e 'I he 
(‘Xi'CUtive jiovemnient .uiii Ihivy t'ouneil aie pioviiled lor 
hut there is no lueiilion ol the i.ihiuet I’lovisioii toi thi' 
cahinet h.is to he spelled out of the preaiulile ol the Hiitis.h 
Ninth AnieruM Act which leeites the desiie of the i olmues 
fora constitution “siiuil.ir ui piiiniple to th.it ol the 1 'iiited 
Kingdom,” outofcert.iinstatutesot the I hnuinion I’.idi.uucnt, 
and the conventions of the Bntivs!) constitution rel.iting to 
cabinet govennnent. Equally, most of the t'onunon Law 
principles of the Ihitish constitution aie .ipplicahle. Numer- 
ous other matters, such as the privileges ol Parliament, the 
franchise, elettion laws, and the constitution and powersof 
the Supreme t'ouit of t’an.id.i, depend on st.itufes en.ieted 
by the Dominion P.iili.inionl under powers speriall> givini 
by paiticulai soctions ol (he ISntish Ninth Ametie.i Ait ol 
18(i7. 

'Phis sketch indicates the souties and some ot the i.inge 
and variety of constitution.d pio\isions. It also suggests 
that if ;i se.nch loi the essenti.il ilements ol .i constitution 
is not to lose itself m .i weltei of eonlusuig materi.ds, some 
ciitegories to help in cl.i<sific.ition ,md .in.dysis will ha\e to 
be adopted. Just .is the .miateur botanist, l.ti king a juiiii iple 
of cktssilication, w.mdeis among the fioweis .ind gets only 
tlu> impre.ssion that n.iture is wondeihil, so the student of 
government without c.itegories lor sortitig out his m.itesi.d 
decides tlmt the subjeet is incomprehensible. 

'PltK SecAKATION of PuWl'.RS 

'I'he di.stinctive leature of government is the e.\eu ise of 
power by some men over other men ;ind .t cl.issitu .ition of 
the kinds of power thus exerciseil, though artilicial to ,i 
di'gree, auks understanding. At the simplest Uwel ot dis- 
cussion, a familiar classitication, as oUi a.s Aristotle, is avail- 
able for use. 'I'liere are, it is H.ud, three distinct kinds of 
governmental power, legiskttive, e.vecutive, and judicial. 
Legislative power consists in making laws, gener.d rules of 
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conduct supplementing or replacing some of the older rules 
based on custom or unwritten law. Executive power consists 
in the executing or carrying out of the laws and the carrying 
on of the manifold public activities and services, the daily 
drudgery which exhausts the civil servant. Judicial power 
consists in interpreting the laws or, more concretely, deciding 
in the event of dispute, what specific acts are permitted or 
required or forbidden in execution of the law. 

While it is impossible thus to classify all the varied 
powers exercised by modem governments, these categories 
will serve for immediate purposes. Montesquieu, a French 
writer of the mid-eighteenth century, adopted this classifica- 
tion and made himself famous by arguing that the secret 
of civil liberty lay in the separation of these powers, in the 
reserving of each type of power to different persons or bodies 
of persons. One man or group of men should exercise sub- 
stantially all legislative power and at the same time have no 
extensive share in or control over executive or judicial power. 
Men will always push what power they have to the limit 
and, if those who make the laws also enforce them, they can 
tyrannize over their fellows. The result will be the same 
if either executive and judicial, or legislative and judicial, 
power is joined in the hands of the same persons. No one 
body of men, according to this argument, can be trusted with 
the monopoly of force possessed by government. 

According to Montesquieu, assurance that government 
shall be servant and not master depends on the separation 
of powers. This, he argued, is the essence of an effective 
constitution. He thought he discerned a proof of his argument 
in the British constitution of the eighteenth century. Britain 
enjoyed individual liberty, while on the Continent where 
absolute monarchs had gathered all power into their hands 
no one had any sure tenure of freedom. Fie saw the indepen- 
dent status of the judges in Britain, ensured by the Act of 
Settlement of 1701. He saw in Parliament a legislative 
authority independent of the executive and he thought he 
saw in the King, his advisers and servants, an independent 
executive authority. He was in substantial error on this 
last point but the British constitution did conform to the 
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classificatiou and then: was then some me.isme ot separation 
ot powers. 

The Anu'ricans could not liiul the <'n il and political 
hberty they vv.inted under tin* British constitution in the 
days of ('a'cir^e 111. 'S’et tlu'y wme deeply iinpn-ssed with 
Montt'.sijnieu’s .maly.sis, il not with the particular proot he 
olh'red. They weri' lh(' mori' im[)i'essed heransi* Lorke, tlu' 
philosoiiher of constitutionalism, had pointed to a similar 
conclu.sion. Mon'over, the conservative-minded lathers of 
the constitution feared the <"vcesses ol popnl.iiiy eUaied 
icgislatuies us much as they feari'd a jioweiful evirutive. 
Accordingly, they sot out to la.shioa a new government 
composed ot three powers, each of which would 1 m' s('j)arate 
and, at the same time, a check on tiu' others. .So whatever 
of enduring wLsdom tht're ks in the .separation ot powers, it 
is a principh' dosr'ly associated with the rise and spread of 
nuxiern constitnlional govr'tmm'Ut. The lonstitiitums of 
the modern world which have tr'u'd to hold govm nmerits 
strictly to .UToiint have relied lusivily on the British .ind 
American models. This is n*ason rnrungh tor using .Montes 
(luu'u's doctrine lor pteltminaiy analysis. Its vahte (,itr he 
m(>r<‘ jtrstly a.ssessed at .i liter stage. 

Very early in British constitutional history, thi' powers of 
governuirmt eKerci.sed by the Nornran ami Angevin Kings 
began to hr* dilTerenlurti'd tilong lines lesmrthling the three- 
fold dassiheation, and distinct oi'gans for tlieir exercise 
euK’rgerl. 'riie <h'(*at (’otmcil, composed ot tlu* great feurlai 
lords arul itu>eting three times a year*, “.ulvised" the King 
largely by trying to set limits to royal action as in Magna 
Carta. With the mlditum of representatives troru the 
counties and boroughs, the ( Ireat Coimeil developed into 
Parliament. The redress of grievances ami the imprtsition 
of limitations on the King took the form ot laws enacted 
with the consent of the King. 

Apart from the (»reat ('otmcil, the King was .id vised by 
an inner council composed of his trusted lieutenants, th<‘ 
heads of an embryonic civil service only slowly differentiated 
from the King’s personal household. This inner council, 
generally called the Curia Regis, carried on all the e.xecutive 
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work of government, doing the will of the King everywhere 
except where blocked by the Great Council. As government 
business increased, several groups of these officials specialized 
in settling disputes and interpreting the law applicable to 
them. At first, they were merely committees of the Curia 
Regis but after developing an organization and procedure of 
their own, they became distinct and separate courts of law, 
although until 1701 the judges still held office at the King’s 
pleasure. Within the Curia Regis itself, increasing size 
brought the need for a small executive committee — hence 
the Privy Council, close to the King. The Privy Council 
became the real executive council, and even today the formal 
authority of the cabinet derives from their being sworn “of 
the Privy Council.” 

Leading Principles of the British Constitution 

Thus distinct legislative, executive, and judicial organs 
took shape. It would, however, be misleading to suggest 
that the judges never made laws and that the legislature and 
executive always refrained from judging, and wrong to think 
that each organ had a well-marked sphere of authority 
in which it was separate and independent. In part at any 
rate, the struggle between Parliament and the Stuarts arose 
out of the indefiniteness of the relationship between these 
organs which was only cleared up by the constitutional settle- 
ment after the Revolution of 1688. The judges once appointed 
were made independent of the executive. It was settled 
that only Parliament could change the law or make a new law 
such as the levying of a tax — which, in effect, made Parliament 
supreme. The power of governing the country subject to 
the limitations thus imposed by law, the administration of 
the colonies and the conduct of foreign relations remained 
with the King and his advisers appointed by him. It took 
most of the eighteenth century to establish beyond question 
the rule that the King must choose ministers who enjoy the 
confidence of Parliament. Montesquieu can be excused for 
thinking in 1748 that the executive was separate and 
independent. 

But there has been no excuse for anyone in the last 
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hundred years thinking tliat tiu' British constitution iwhilals 
a sharj) separation oi {lowt'rs, Tlu* basic piin<‘ii)lc ol the 
Brilish constitution is tlu' utt<*r siipicuiacy of I'achamiaU 
Any atid every law pass(>d l)y railiameiil is couslil)ition,il. 
It has hei'n said that I’.irliamenI can do anylhitij; <‘.\ce(>( 
iiiakt* a man a woman. 'This is a sciious imdcrstalcmient 
If Parliament were to d«>clare that hemetoilh uoiium wtaa* 
to be tn'ated in all resp(*ctsas it they \v<Te men, the executive 
and till' courts would be oblitjed so to tavit them, even in 
the fact' of natun*. Women would then havt* tt> bi' called 
up under the military service hnv hillu*rto applicable only 
to men. tlhviou.sly, this numns that ikirlianumt can turn 
absurdities into laws and can work its will on the other two 
organs of government. It ci>uld pass a law dismissing all 
servants ot the ('town and taking into its own hands (he 
entire e.\t'cuti\e power. It could abolish the judiciaty So 
it can t'ulaigc oi diminish at ph'asure (h«‘ sphere of the 
e.xecutive and jmiiciaiy It can as it has im le.isingly done 
in the last seventy five yeats delegate law making poweis 
from itself to tin* executive. Thete is no ban on law m.dving 
by the extrntive if onlv Parhaitient will authori/e it. It 
can atul dot's with gieat trt'tpit'ucy tak*' the jtower ol 
interpreting particular laws away liom the judiciaiy an<i 
give it to the ext'cutivi'. 

latter, we shall considt'r the tt'asons for tlu'se develoi)- 
monts. At thtr moment, it isenough to note that Bailiamt'ul 
can do this and ;ilso can ri'iu'.il such dt'legations tomorrow- 
just bec.'iuse it is supreme. ICyt'n though Parliament were 
to stiy today that these changes are irrevoeable. it eould 
repeal them tomorrow. Of eour.si', as long as P.irliament 
has to pleases :m electorate, there .ue many things it will 
not dream of doing. But if it dot's take the bit in its tet'th, 
there is no doubt whatevt'r about the eoiistitutioual v.didity 
of the result. 

In short then, the constitution is what a supit'iitt' Parlia- 
ment sayvH it b. Ptirliament etm ehangt* ;tny law' by majority 
vote, and it can change any portion of th<‘ constitution with 
equal ease. The constitution has no superior sanctity. 
The executive, fur from l«‘ing separate ;md independent, 
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is directly responsible to Parliament. The ministry, composed 
of some sixty ministers, heads the various departments of 
government and directs all the energies and activities of the 
civil service. A varying number of the more important 
ministers, generally about twenty, composes the cabinet. 
Since the cabinet — and the other ministers also — must have 
seats in Parliament, it is, in reality, a committee of Parliament 
for the executive management of the nation’s affairs. When 
this committee loses the confidence of the House of Commons, 
it must either abandon the direction of affairs of state and 
resign, or seek a dissolution of Parliament in the hope that 
a newly elected House of Commons will give it renewed 
confidence. In formal constitutional theory, at any rate, 
the executive is dependent on Parliament. The cabinet 
is, in Bagehot’s words, a buckle, a hyphen, a combining 
committee, for ensuring harmony between the detailed 
execution of the laws by the civil service and the will of the 
majority in Parliament. The executive and legislative 
powers are not separated but almost completely fused. 

The judges are appointed by the King on the advice of 
his ministers but the appointment is for life and during 
good behaviour. They can only be removed by an address 
of both Houses of Parliament. Because of a high standard 
of judicial rectitude and impartiality, this power has almost 
never been used and the judicial power has enjoyed a high 
degree of independence. It must be remembered, however, 
that Parliament has the power to declare that any and 
every interpretation of law made by the judges is wrong 
and, by an amendment, to substitute its own authoritative 
interpretation. Also, Parliament may take from the courts 
the power of interpreting particular laws. 

Although there is no formal separation of powers, it 
would be incorrect to think that these organs do not act as 
some check on one another. The heads of the civil service 
sometimes find obstacles to doing what Parliament wants to 
do. The courts not infrequently interpret the laws to mean 
something different from what Parliament intended and the 
executive hoped. Even the majority in Parliament which 
supports the cabinet is sometimes reluctant to support the 
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proposals of particular tuinistt>rs. Tlu' siKuilKMiit fact is 
that if Parliament re.illy niak(‘s up its mimi, nothin.^ r.in 
htaml in its way. 

'I'liere is another lundamentai principle ol the Ihitish 
constitution called the KuU' ol Paw. Although its t*\acl 
signilicance is .i matter ol much deh.ite, it iscleailyoi ciitii'al 
impo! t.uu'e. 'I'he Ride ol law means, .it le.ist, th.it .ill 
Jictions ol f;o\'ernmeut must confoim to the l.iw .ind an 
individual c.innot he prejudiced in pei.son or pioperty by 
the government or tinyone else except m .iccord.inci' with 
existing liw. It has commonly been thought th.it, in addi- 
tion, olhcials h;id to justify their actions by the law generally 
applicable to all citizens before the established judiciary 
w'hich IS flee of all .suggestion of e.xt'cutive iniluence. 

A hundred 5'e.irs ago there was much more w, in ant lor 
this last proposition tluin theie is today. I'or .i long tinu' 
now, Parliament h. is been gr.mtmg to olltci.ils speci.il {lowi'rs 
to take action not justtlied under tin' ordinaiy l.iw .md tl h.is 
been limiting the right ol th<“ citizen to h.ive the .u lions of 
olftcudh scrutini/.ed by the judici.il power. Yet there h.is 
been no general remov.d ol ollicials Irom judi<-i.d surveillance, 
:ind d rimuuns true in most c.ises th.il .m\ont> who .isserts 
tlnit he has been wronged by the action ol a government 
olltclal can bring that ollicial belore the courts ol liw to 
answer for his conduct. 'The olticial m.iy justify himself by 
pointing to ;m act of l^irliament which gives hint a sitecial 
privilege to <lo what he ha.s <lone. Hut he c.mnot turn aside 
the complaint merely by asserting an e.v.ilted oltici.d sttitus 
and an inscrutable e.xecuUve. <^'{pe<l^eney in wh.it he ha.s ihme. 
The state can throw tiwiiy tin* conscript’s life but it cannot 
conscript him in the linst instance on the ple.i of Iiigh policy 
or public expeilience except as supported by a l.tw sanctioned 
by Pariiatnent. 'Pht' Rule of Paw, although (ju.dilied today 
by the grant of special powers to ollicltls, remains an imlis. 
pensable mstrument for ensuring th.at goviTument remains 
servant. 

Parliament, being .supreme, could tdioHsh the Rule of Paw 
tomorrow. A.s long as Parliament is conciTneil to keep the 
executive under control, it is unlikely to do so. Vi*t t!ie fact 



CONSTITUTIONS AND THE SEPARATION OF POWERS 21 


that the Rule of Law does not now mean what it meant a 
hundred years ago indicates that the really fundamental 
principle of the British constitution is the supremacy of 
Parliament. 

The Constitution of the United States 

Although only a part of the constitution of the United 
States is now to be found in the written document and in the 
twenty-one formal amendments, it is still the most basic 
part and attention will, for the present, be directed primarily 
to the written document. In looking at it, one must always 
remember that it is an instrument establishing a new national 
government and it takes the constitutions of the separate 
states of the Union almost completely for granted. With 
the Revolution, the thirteen states modified or repudiated 
their charters as British colonies. Before 1789, most of them 
had adopted republican written constitutions. These consti- 
tutions as since revised and added to by the admission of 
thirty-five new states form an important part of the American 
constitution. But their bulk forbids discussion here, and, 
in any event, on the more fundamental questions they are 
faithfully paralleled by the constitution of 1789. 

The more important principles of the constitution may 
now be sketched. The first is its federal character arising 
from the preservation of the integrity and substantial inde- 
pendence of the separate states. The thirteen states which 
had made the Revolution had need of unity if they were to 
protect their nascent republicanism in a world of powerful 
monarchies. Yet they were not prepared at all to submerge 
themselves in a new state giving all authority to a single 
central government. The result was a compromise federal 
system in which a new national government was to have 
certain specific powers in aid of the broad general objectives, 
viz., “to establish justice, insure domestic tranquility, provide 
for the common defense, promote the general welfare and 
secure the blessings of liberty.” The states were to continue 
to exercise such authority as was not specifically granted to 
the national government, prohibited to the states, or with- 
drawn from the reach of all governments. Most of the 
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writt<'n con.slitution is taken up with deiiuinjj; the ik'w 
national authority and distiduiting powtas hi'twecn it an<l the 
states. 'I'he speei.il le.itUK'sol iedeiahsin will he eonsidei<*d 
lat(‘r. 

'Fhe seiond piineiple is that ol limited KoMammait. 
VVheri'as tlu' sujnenie leKislati\e powei undei the British 
eonstitution ran remilale e\ei> aspei I of soeial life, the 
Aiaeuean eonstitution tried to put eeitain eiaims of indi- 
viduals whii'h weie thought to he nic red human lights heyoiul 
th(‘ roach of (.'ongiess. It hniiteil the .nea of human affairs 
over which the federal goveimneiit, ami in some cases the 
states, cemUl exercise power, 'i'his spiang, in part, from the 
eighteenth-century d<»cfrines about the natural rights of 
man, so prominent in the French Revolution and the revolu- 
tionary constitutions in France. In part, it sprang from the 
more earthy concian <>f the conservative fr.imeis of the 
constitution who feaied the radic.d fenm'Ut stiried up hy 
till' American K<*\oIntion. 

'Phesi' general limitations on govetnnu'nl an* to he toiiml 
principally in the original constitution of ITHP and in the 
first Um anieadments adopted in 17t>l. .Some of them taki' 
the form of abstract “natural” rights. Foi example, Congress 
IS forbidden to inteifeu* with freiilom of leligion, of spei-ch, 
of the pre.HS, and of peaceable assembly. Other provisions 
struck at particul.ir .druses, the usual weapons of arbitrary 
governments, such as general se.irch wan.mts, .icts of attain- 
der .and ex post J'ado (n-troactive) laws, while still others 
sought to presvTve .igainst encroaching governnu'iits p.irticu- 
lar institutional procedures which h.ui bi'en useful in the 
Jtnglish and American struggles for liberty such .is h.dieas 
corpus and trial by jury. 

Most of these ami numerous other limitations ar<* applica- 
ble only to the ftah'ral government ami do jiot bimi the state 
govcniments, Of tho.se mentioned above, only tin* pro- 
hibitions against bills of attaimier and ex post faeto laws 
apply to both levels of goveniment. However, since must 
of the state constitutions, in the group of clauses known as 
the bill of rights, go tis far or farther than the fetleral consti- 
tution in imposing limitatioius, it is substantially correct to 
think of all these restrictions as iK'ing generally applicable. 
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The most famous of all these restrictive provisions is one 
imposed by the federal constitution on state and federal 
governments alike. The fifth amendment forbids the federal 
government, and the fourteenth amendment forbids the 
states, to “deprive any person of life, liberty or property, 
without due process of law.” The phrase “due process of 
law” can be traced back into the early history of English 
law and is reminiscent of the tone of Magna Carta. The 
Declaration of Independence pronounced life, liberty, and 
the pursuit of happiness to be inalienable rights. The exact 
phrase used in the constitution, however, comes from John 
Locke, the philosopher of constitutionalism, who declared 
“life, liberty and property” to be fundamental natural rights 
of man. But the past fame of these phrases pales before the 
notoriety they have gained in the American constitution. 
The Supreme Court of the United States has been deeply 
divided over their meaning and this in turn has aroused 
acrimonious political debate throughout the country. These 
simple phrases have been storm-centres of bitter controversy 
over the last forty years. 

Some restrictions were laid upon the state governments 
only. In the turbulent period during and after the Revolu- 
tionary War, the legislatures of many of the states had been 
enacting laws which impaired the rights of creditors under 
existing contracts and/or made the almost worthless paper 
currency legal tender for payment of debts. It is said that 
harassed creditors often took to the woods to evade their 
vindictive and relentless debtors who sought to pay them off 
in inflated currency. Accordingly, the framers of the consti- 
tution, among whom the creditor interest was well repre- 
sented, inserted a clause providing that no state should pass 
any “law impairing the obligation of contracts.” 

These are some of the more important of the clauses illus- 
trating the principle of limited government. It is scarcely 
necessary to state the contrast with the British constitution 
where Parliament could lawfully enact each and all of these 
measures forbidden in the United States. 

The third fundamental principle is the separation of 
powers. The constitution of 1789 takes Montesquieu’s 
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classification for granted. Without defining the nature of 
the three powers in any way, the first three articles of the 
document assign legislative, executive, and judicial power to 
three separate organs. Article I provides that all legislative 
powers granted therein shall be vested in Congress; Article II 
that the executive power shall be vested in the President; 
Article III that the judicial power shall be vested in one 
Supreme Court and in such inferior courts as Congress may 
establish. It is also stipulated that no member of Congress 
shall, during his term in Congress, be appointed to any civil 
office, and that no person holding any such office shall be a 
member of Congress. Thus no one can share in the exercise 
of more than one of the three powers at the same time. 
Neither the President, nor his cabinet, nor any executive 
officer, can be a member of Congress. The executive power 
of the United States is exercised, not by a committee of the 
legislature responsible to the legislature, but by an inde- 
pendently elected President aided by such advisers outside 
Congress as he sees fit to consult. The President is required 
to keep Congress informed of the state of the union, to advise 
them about the administration of national affairs, and to 
recommend such legislation as he thinks necessary. He has 
power, in certain circumstances, to convene and adjourn 
Congress but beyond this he cannot shape or participate in 
its deliberations. 

The judiciary is appointed by the President with the 
advice and consent of the Senate. But once appointed, they 
hold office during good behaviour. Congress cannot intimi- 
date them by reducing their salaries during their continuance 
in office. The Senate alone can remove them and only 
through impeachment for and conviction of a serious offence. 
It would appear that the powers of government are parcelled 
out among the three powers and kept separate by the unscala- 
ble walls of the constitution. In the United States, Montes- 
quieu’s principle received its fullest expression. 

Each power was to have a will of its own and as little 
ability as possible to influence the choice of the personnel who 
exercise the other two powers. Even yet, the framers feared 
the popularly elected legislatures which had run riot in the 
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revolutionary period and they still feared a strong executive 
who might get it in his head to be a king. It was thought 
that dividing the Congress into two Houses, each to be 
elected by a different method and for different periods would 
tend to divide and moderate the legislative will. By pro- 
viding for indirect election of the President, that office would 
be shielded from demagogues who notoriously abuse even 
the widest mandate. 

It was thought advisable to have still further checks on 
power, and this abundance of caution led the framers to 
introduce some qualifications on the clear-cut separation of 
powers. Bills passed by a majority of the two Houses of 
Congress require the approval of the President in order to 
become law and can only be made law over his veto by a two- 
thirds vote of both Houses. The President was given some 
share m legislative power. The President, Vice-President, 
and other executive officers can be removed from office by 
impeachment and conviction in the Senate, thus giving the 
Senate some judicial power. The declaration of war, an 
executive act, can only be made by Congress. The Senate 
shares with the President the powers of treaty-making and 
of the appointment of high officials, also executive acts. 
While the President and Senate appoint the federal judges, 
the Senate can remove them by conviction on impeachment. 
The constitution of all courts inferior to the Supreme Court 
is confided to Congress. These checks and balances, as they 
are called, were not set up to knit the three powers together 
for concerted action but rather to ensure that the “several 
constituent parts [of the government] may by their mutual 
relations, be the means of keeping each other in their proper 
place. 

To those who do not know the history of the disorder of 
the revolutionary period, the predominantly conservative 
temper of the framers, and the emphasis put by the prevailing 
political philosophy of the time on the natural rights of 
individuals and on the natural propensity of government to 
tyranny, much of this will seem not merely abundance but 
Federahst LI (Everyman edition). 



26 


DEMOCRATIC GOVERNMENT AND POLITICS 


excess of caution. Indeed, there is no doubt that the sepa- 
ration of powers and checks and balances have had unfortu- 
nate effects on American government, and there is doubt 
whether this complex scheme would have worked at all but 
for the rise of mediating institutions not contemplated by 
the authors of the constitution. But the various effects of 
the scheme on the operation of government and the important 
modifications which custom has brought about in the last 
hundred and fifty years, largely through the rise of political 
parties to all-pervasive influence, must be left for succeeding 
chapters. 

The last-of the important features of the American consti- 
tution to be sketched here is judicial review, the power of 
the judiciary to declare acts of Congress or of the state legis- 
latures to be unconstitutional and therefore of no more legal 
effect than if they had never been passed. The courts cannot 
range across the statute book on their own motion slaying 
legislation at will. But when, in a dispute between parties 
properly brought before them, the decision is found to turn 
on the terms of some act of a legislature, the judges (state and 
inferior federal as well as Supreme Court) will inquire whether 
the legislation is contrary to state, or federal, constitutions, 
and if so, the party relying on its terms will fail through the 
ensuing declaration of unconstitutionality. An act of a state 
legislature may be struck down on the ground that it could 
only be enacted by Congress, or vice versa, and is thus a 
violation of the federal principle. Any statute may be 
attacked before the courts on the ground that it violates the 
“due process” clause or some other fundamental guarantee 
and thus infringes the principle of limited government. An 
act of Congress may be challenged on the ground that it 
violates the principle of the separation of powers. Indeed, 
any legislative act which is prohibited by the constitution 
may be held invalid by the courts. 

This is in the sharpest contrast with the treatment of 
legislation in the British courts. The latter may misinterpret 
an act of Parliament but they can never question the power 
of Parliament to do anything which Parliament has manifestly 
done. The Rule of Law in Britain means no more than the 
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enforcement as law of what Parliament has said. The Rule 
of Law in the United States means also the enforcement of 
the “higher law” of the constitution against both the legis- 
lature and the executive. 

Strangely enough, this power of the courts is not explicitly 
stated in the constitution but is one of the powers which the 
Supreme Court has long held to be necessarily implied from 
the provisions (a) that the constitution and the laws of 
Congress made in pursuance thereof shall be the supreme law 
of the land and (b) that the judges of the United States and 
of the several states are required to swear to support the 
constitution. The necessity of the implication has often 
been challenged but, in any event, custom has made judicial 
review as much a part of the constitution as if it were explicit 
in the document. Hundreds of state and federal laws have 
been held unconstitutional. In this censorship of legislation, 
of course, the Supreme Court, being the highest court of 
appeal, has the last word. 

Congress acting alone has no power to amend the consti- 
tution. The framers did not want their handiwork to be 
easily marred and they made formal amendment extremely 
difficult. Noting the difficulty and rarity of amendments, 
many have said that it is the constitution which is supreme 
in the United States. Others, noting the relative ease with 
which the Supreme Court has from time to time found un- 
suspected meanings in the clauses of the constitution, have 
said that it is the nine old men who make up the Supreme 
Court who are supreme. Still others, seeing the numerous 
cases in which the ruling interpretation given by the Supreme 
Court rests on the narrow majority of five judges for and four 
against, make still more disturbing comments. Such remaf-ks 
are significant but no simple statement will uncover the locus 
of supreme power in the United States. 

v/ C ontrasts in the Canadian Constitution 

The Canadian constitution is modelled on that of Britain 
and needs no extended comment at this point. A few basic 
considerations may be reviewed. First, because of the 
federal character of the constitution, the Dominion Parlia- 
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ment is far from enjoying the unqualified supremacy of the 
British Parliament. There is a very large sphere in which 
the provincial legislatures only can enact laws. Secondly, 
once the distribution of legislative authority imposed by 
federalism is clearly ascertained, the Dominion Parliament 
and provincial legislatures each enjoy, within their own area 
of competence, substantially the same unchallenged suprem- 
acy as the British Parliament. There are no bills of rights 
or fundamental guarantees of individual liberties such as are 
found in the United States. The British North America Act 
contains, it is true, certain special guarantees of minority 
rights in education and language. Subject to these re- 
strictions, the appropriate legislature can do anything by 
majority vote. 

Thirdly, the separation of powers is flouted to almost the 
same degree as in Britain. Cabinet government modelled 
on that of Britain knits together the legislative and executive 
powers. The judges are appointed by the Governor-General 
on the advice of the Dominion cabinet and they can only be 
removed by an address of both Houses of Parliament. It 
should be added, however, that in Canada the mode of 
appointment and removal, and the tenure, of judges are fixed 
by the British North America Act and cannot be altered by 
the legislature, as they can in Britain. 

Fourthly, the principle of the Rule of Law, subject to the 
qualifications already noted in the case of Britain, is a part 
of the Canadian constitution. Indeed, this principle has a 
wider recognition in Canada because a substantial, though 
limited, judicial review of legislation takes place. Whenever 
Dominion or provincial legislation is in issue before the courts, 
the judges will consider its constitutionality, whether or not 
it violates the federal division of legislative power set out in 
the British North America Act. Judicial review is not nearly 
so extensive as in the United States because there are no bills 
of rights and no strict separation of powers operating as 
limitations on legislative power. The only question the 
courts can ask of legislation is whether it violates the terms 
of the British North America Act, which, like the constitution 
of the United States, is binding on all legislatures. 
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By considering this point further we can review in sum- 
mary important contrasts between the three constitutions. 
When the Quebec legislature enacted the Padlock Law 
authorizing the government to lock up buildings used in the 
distribution of communist literature, when the Alberta legis- 
lature tried to regulate the newspaper business, and when the 
Ontario legislature declared certain contracts between the 
Ontario Hydro Electric Power Commission and some Quebec 
power companies to be no longer binding on the Commission, 
the Canadian courts had to consider one constitutional 
question only: whether the provincial legislatures had 
invaded a field of legislation reserved to the Dominion 
Parliament or to another provincial legislature. In the two 
latter situations but not in the first one, the legislation was 
found to be such an invasion and therefore null and void. 
In Britain, the courts could not have reviewed such legis- 
lation as this on any ground ; they could only have considered 
its meaning. In the United States, on the other hand, in 
addition to the federal question, the courts would also have 
had to consider very seriously whether the legislation in 
question did not invade freedom of speech and peaceable 
assembly, infringe freedom of the press, and impair the 
obligation of contracts respectively. If so, the legislation 
would have been null and void, even though it did not violate 
the federal distribution of powers. 

Formal Amendment of Constitutions 

So far we have considered constitutions as if they were 
frozen and static, imposing a rigid frame within which the 
powers of government are exercised. Obviously, a high 
degree of stability in a constitution is necessary because 
order and security depend, in part, on being able to anticipate 
what governments can do or can be required to do. On the 
other hand, only a static caste-ridden society could tolerate 
an unchanging constitution. As long as social change, or 
progress, continues, it vital that the constitution should 
respond to decisive social transformations. A too figid 
constitution may stifle, or distort the direction of, change. 
At the other extreme, the forces dammed back by it may 



30 


DEMOCRATIC GOVERNMENT AND POLITICS 


gather enough force to break it by revolutionary means. As 
an alternative to violence, there is stealth. The constitution 
may be evaded by pretending it does not apply to a particular 
situation or even by pretending it is not there. If the 
pretence is accepted for a considerable time without effective 
protest, it amounts to an unacknowledged change in the 
constitution. It is important, therefore, to see what formal 
methods of amendment, if any, constitutions specifically 
provide for. Then certain types of informal amendments, 
changes by stealth, will be considered. 

As the British Parliament is utterly supreme, it follows 
that it can change the constitution as it sees fit. An ordinary 
law passed by a simple majority suffices to make the pro- 
foundest constitutional change. However, the recently de- 
veloped doctrine of the mandate, to be considered later, is 
an important modification imposed by custom on this sweep- 
ing power of Parliament. 

Article V of the constitution of the United States provides 
for four methods of amendment, all of great difficulty. More 
correctly, perhaps, there are two ways of proposing amend- 
ments each of which offers an alternative method of ratifi- 
cation. A two-thirds majority in Congress may propose an 
amendment which may be ratified either by three-fourths of 
the state legislatures or by approving conventions called for 
the purpose in three-fourths of the states. The legislatures 
of two-thirds of the states may require Congress to call a 
convention for proposing amendments, and any amendment 
it proposes may be ratified in either of the ways mentioned 
above. Thus far, all twenty-one amendments have been 
proposed by Congress. The first twenty were ratified by the 
state legislatures and the twenty-first, repealing the eigh- 
teenth, or prohibition, amendment, by conventions in three- 
quarters of the states. 

The difficulty of formal amendment is thus fairly obvious. 
If one call judge from experience since the Civil War, it takes 
a quarter-century of agitation to get an amendment launched 
with any hope of success and the issue must be one which can 
be dramatized so as to arouse widespread popular interest and 
feeling. Forbiddingly technical matters, whatever their ira- 
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portance, will scarcely ever muster the necessary support. 
There were some who thought it would be impossible to 
repeal the eighteenth amendment even though every man, 
woman, and child carried his own flask. However, the issue 
turned out to be one of broad popular appeal and the amend- 
ment went through quickly. The constitution is generally 
regarded as much too rigid and most changes have been 
worked by informal methods. Thirteen of the thinly popu- 
lated states with less than 10 per cent of the population can 
block an amendment. This was what was feared would 
block repeal of the eighteenth amendment. Although thou- 
sands of resolutions for amendments have been introduced 
in Congress, Congress has given the necessary two-thirds 
majority to only twenty-six and of these, five have failed to 
get adequate support in three-quarters of the states. Amend- 
ments to the state constitutions are generally required to be 
prepared by the state legislatures and ratified by popular 
ballot. 

The mixture of rigidity and flexibility in the Canadian 
constitution has already been noted. Broadly speaking, the 
appropriate legislature, Dominion or provincial, can amend 
any portion of it which is not to be found in the clauses of the 
British North America Act establishing and defining the 
federal division of power. The provincial constitutions, 
excepting the provisions relating to the office of Lieutenant- 
Governor, can be amended by the provincial legislatures. 
The Dominion Parliament, by an ordinary majority, can alter 
any portion of the constitution which is not put beyond its 
power by the British North America Act. On these matters, 
the appropriate legislature has supreme power. The rigid 
part of the constitution is the federal part, the British North 
America Act which can only be amended by the British 
Parliament which made it. 

This requirement is only a formal necessity. Canada is a 
fully autonomous member of the British Commonwealth of 
Nations. The British Parliament would not dream of 
amending the Act without a request from Canada and it is 
almost certain that it would accept no less and require no 
more than a request from the Dominion Government. So 
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when it is said that Canada has no power to amend her own 
constitution, the jibe applies only to the British North 
America Act and means no more than that Canadians have 
never settled on a method of originating and ratifying amend- 
ments to this Act within Canada itself as a prerequisite to a 
formal request for action by the British Parliament. 

These requests have always been made by the Dominion 
cabinet and since 1886 they have always been preceded by a 
resolution of both Houses of the Dominion Parliament. In 
recent years, some provinces, at least, have feared that the 
enlarging activities of the Dominion would result in encroach- 
ment on the provincial sphere. Clearly, if the Dominion 
alone has the power to request amendments which are never 
refused, it could use its substantial control of the amending 
power to cut away provincial autonomy. So there is much 
insistence that the provinces be consulted and even that the 
unanimous consent of provincial governments is necessary 
before an amendment is sought. 

A practice of consulting the provinces on at least those 
amendments which affect the provinces directly is fairly well 
established and, as a matter of practical politics, it is almost 
inconceivable that amendments reducing provincial powers 
should be sought without first getting the consent of most of 
the provinces, and, in some instances where racial, linguistic, 
and religious matters are involved, without getting their 
unanimous agreement. Yet the practice has not hardened 
into a custom of the constitution and the practical political 
necessities cannot be defined with any precision. Details 
belong to a later discussion of federalism but the situation is 
obviously unsatisfactory. In 1931, in the Statute of West- 
minster, the Magna Carta of the British Commonwealth of 
Nations, the Dominions were given full power to repeal or 
amend any act of the British Parliament applicable to them. 
This would have located in Canada power to amend the 
British North America Act. Because Canadians could not 
agree on the mode of exercise of such a power if they had it, 
the Dominion Government had to ask that this badge of 
independence be not pressed upon the country and the pro- 
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vision of the Statute of Westminster referred to above was 
not made fully applicable to Canada.® 

Informal Amendment of Constitutions 

A constitution which provides for one particular method 
of amendment, by implication forbids all other methods. 
Informal amendment is, therefore, a paradox. It is a develop- 
ment of the constitution by unconstitutional means. This 
raises the large question of the nature of political processes 
which often rely on devious pretence rather than straight- 
forward rational attack. Yet wherever there is life, this 
informal development of the constitution goes on ceaselessly. 
In the working of a constitution, new problems are always 
being met. The instinct for a quiet life predisposes the men 
who are working it to modify its application to the circum- 
stances, or to read into it particular answers to questions on 
which it has no answer at all, rather than to cry out that the 
constitution is unworkable unless amended. But the process 
of patching, stretching, and twisting goes on until it finally 
becomes clear to everyone that a change has come about and 
has been generally accepted. The individual men who begin 
and carry along the piece-meal adjustments often do not 
appreciate their creative role or perceive the general direction 
of their labours. Like the polyps on the coral reef, they 
work silently below the surface building atolls and islands 
and archipelagoes of which they never dreamed. 

Informal amendment comes about either through custom 
or judicial decision. Custom is much more widespread in 
its operation because it works more silently over longer 
periods. A notable example are the conventions, or customs, 
of the British constitution which enforce the responsibility 
of the cabinet to the House of Commons. For centuries, the 
King chose whom he would as his advisers and ministers. 
But it has been clear for over a hundred years that ministers 
who lose the confidence of the House of Commons must 
either resign or secure a dissolution of Parliament hoping to 
find renewed support in a newly elected House of Commons. 
In effect, the King must now choose as his ministers persons 

*See the Statute of Westmmster, s. 7. 
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who can carry the House of Commons. The various con- 
ventions which ensure the workability of cabinet government 
were worked out slowly over many years. 

It has already been stated that the power of Parliament to 
amend the constitution has been qualified by the convention 
which requires Parliament to have a mandate from the elector- 
ate for making any fundamental constitutional change. 
This convention is a very recent one resting almost entirely 
on the practice of the last thirty-five years. But it gets its 
real authority from an inner logic. If Parliament were to 
use its undoubted power to make any law whatsoever to 
force through unpopular and drastic changes in the consti- 
tution, it would be soundly punished by the electorate at the 
first opportunity. Thus it is the part of wisdom for Parlia- 
ment to refer all proposals for drastic change to the electorate 
at a general election. Like all constitutional changes resting 
on custom, its limits are hard to define. How does one 
identify changes so fundamental as to require a mandate? 
In 1937, the Public Order Act in Britain put some very 
substantial restrictions on freedom of assembly. One might 
have thought this was a fundamental constitutional question, 
yet no mandate from the electorate was sought. 

It is also difficult to know when a decisive change has been 
effected by custom. Until 1940, no President save Theodore 
Roosevelt had been nominated for a third term, and it was 
generally said that custom had made a third term unconsti- 
tutional. Yet, President Roosevelt sought and obtained a 
third term in 1940 and a fourth term in 1944. Does this 
mean there is no rule against a third term or is it merely an 
application of the maxim, inter arma leges silent? 

The method of election of the President of the United 
States is a striking instance of a decisive change brought 
about by crystallization of usage. The written constitution 
provides for indirect election of the President by a body of 
electors. Through the operation of the political party 
system, these electors are now chosen by popular means and 
are pledged to cast their votes for one or other of the presi- 
dential candidates put forward by the two parties. Indeed, 
the political parties themselves in the three countries, 
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although their activities are now in some instances regulated 
by formal legal rules, are extra-constitutional growths de- 
pending on custom. 

^he other method of informal change is judicial decision. 
In Britain, United States, and Canada, the judges are required 
to interpret the constitution when it is in issue in disputes 
coming before them. He who interprets authoritatively sets 
the measure of the law, be it constitutional or otherwise. In 
Britain and Canada, part of the constitution is found in the 
Common Law which is derived entirely from judicial decision 
and which is subtly modified thereby. The judges also 
interpret statutes, many of which are part of the constitution ; 
but they do not interpret those conventions of the consti- 
tution which depend on modem custom. >^The British North 
America Act is finally interpreted by the Judicial Committee 
of the Privy Council in Britain and there are endless com- 
plaints that it has imposed on Canada by its interpretation a 
constitution vastly different from what the Fathers of Con- 
federation intended. Whether or not this charge can be 
substantiated in full, there is no doubt that the Privy Council 
has made significant modifications.v' 

In the United States, for over a hundred years the 
Supreme Court has had to be continuously deciding what the 
brief and often vague phrases of the written document mean 
in relation to the development of a continental domain by a 
restless and almost inexhaustibly resourceful people. A little 
reflection on the movement and variety of American life and 
the transformations of the last century will show that the 
judges could not possibly find all the answers in the short 
written document. It now takes volumes to do justice to 
the meanings which the Supreme Court has read into it. 

Two illustrations in brief and inadequate form must 
suffice here. Article I of the constitution gives Congress 
power “to regulate commerce with foreign nations and among 
the several states. ...” All commerce which is not interstate 
must be regulated, if at all, by the state legislatures. The 
river-boat, pack-horse, and wagon-freight days of 1789 have 
given way to the age of steamships, railways, motorized road 
transports, and airliners; local industries serving a local 
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market have been replaced by prodigious enterprises making 
products shipped to every state in the Union. How much 
of this activity is interstate commerce^ Who would know 
from an examination of the words alone that an insurance 
company which insures clients who live in other states is not 
engaging in interstate commerce^ whereas the transactions 
of a correspondence school with its pupils in other states is 
interstate commerce, and therefore subject to regulation by 
Congress? 

The constitution does not say expressly that Congress has 
power to regulate trusts and combines as affecting interstate 
commerce but the Supreme Court has held that Congress 
may do so. On the other hand, in 1918, the Supreme Court 
decided that Congress could not forbid or regulate child 
labour as used in making goods which go into interstate 
commerce. In 1941 it reversed this decision and Congress 
can now regulate child labour in such circumstances. This 
is why it can be said with some show of reason that the 
constitution means what the Supreme Court says it means. 
It now takes a book to explain fully what the interstate 
commerce clause means. 

The fourteenth amendment, adopted in 1868, forbade the 
states to “deprive any person of life, liberty or property 
without due process of law.” The primary purpose of the 
amendment, it appears, was to protect the newly enfranchised 
negroes in the southern states in the exercise of their newly 
acquired political and civil rights. The amendment was not 
vigorously used for this purpose but for forty years the 
Supreme Court interpreted it as forbidding a variety of 
efforts by state legislatures to regulate various aspects of 
economic life on the ground that legislation which interfered 
with freedom of contract, except as obviously police or health 
measures, was a deprivation of liberty or property, or both, 
without due process of law. The “due process” clause was 
bent to the service of laissez-faire, the doctrine that govem- 

^he Supreme Court so decided m 1869 But in 1944, it gave a decision 
which seems to point in the opposite direction and to suggest strongly that such 
an insurance company is engaging m interstate commerce If the 1944 decision 
stands, it will be a clear illustration of how the Supreme Court modifies the 
constitution 
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ment should leave business alone. In recent years, however, 
with a considerable change in the personnel of the Supreme 
Court, there has been a marked retreat from this position 
and a restoration of emphasis on the protection of minorities 
from attacks on their political and civil rights. The forty 
years which the Supreme Court spent in protecting the 
freedom of economic enterprise from the more controversial 
forms of state interference may turn out to have been no 
more than an episode in constitutional development. In any 
event, it is a striking illustration of amendment by judicial 
interpretation. 

This discussion does not pretend to be an outline of the 
constitutions under review, or even a comparison of all their 
salient points. It gives no clue at all as to how governments 
actually operate within these constitutions. It merely marks 
a number of points of departure and tries to cut a few explora- 
tory paths through the jungle which modem government 
presents to the student. All classifications and categories are 
tentative, to be tested with increasing knowledge as that 
comes from further elaboration of detail. It is hoped that it 
reveals the'inadequacy of engineering and biological analogies. 
The constitution is a framework or an engine but it is one 
which is constantly being revised and modified by a process 
which bears an analogy to growth. It is the bony structure 
or anatomy of government but it is modified at times by 
deliberate purposeful intelligence, and here the tempting 
analogy is mechanics and not biology. The application of 
other possible analogies would show that a constitution is 
sm generis. 
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THE EXPANSION OF GOVERNMENT ACTIVITIES 

The main lines of the British and American constitutions 
were laid down in the eighteenth century. Prominent among 
the factors determining those lines was the view then taken 
as to what it was either possible or desirable for government 
to do. The role which government can play in human 
affairs is physically limited by the means of transport and 
communication and by the productiveness of the economic 
system. Obviously, governments cannot let the numbers of 
their employees outrun the food supply. The role which 
government ought to play within the limits of the physically 
possible is determined by the views of the politically powerful 
of the time and place. 

In the eighteenth century, modem developments in trans- 
port and communication had hardly begun and the modern 
industrial economy which has so increased productivity was 
still in embryo. There were many serious physical limits 
to governmental action from which we have now been freed. 
Also, the dominant political thought of the eighteenth 
century favoured individual liberty of action with corre- 
sponding restrictions on governmental action. Thus these 
constitutions did not envisage government taking on a wide 
range of functions. 

In the first half of the nineteenth century, the means of 
transport and communication were greatly improved and 
extended and there was an enormous increase in economic 
productivity. The inescapable limitations on the range of 
governmental action were greatly diminished and govern- 
ments did take on some new functions. But the political 
theory of laissez-faire, the theory that government ought 
to be restricted to a very narrow sphere of operation, steadily 
gained strength and reached its zenith about 1860. The 
amazing material progress of the time was generally attrib- 
uted to the abandonment of government regulation in 

38 



THE EXPANSION OF GOVERNMENT ACTIVITIES 


39 


economic and social matters. It was in this atmosphere that 
Confederation was achieved in Canada. So the Canadian 
constitution, although adopted just as the belief in laissez- 
faire began to decline, is a product of much the same outlook 
which fashioned the constitutions of Britain and the United 
States. 


Laissez-faire and Its Decline 

Generally speaking, the laissez-faire philosophy held that 
government should restrict itself to protection of the com- 
munity from external enemies, maintenance of internal 
order, and a few great essential public works. Maintenance 
of order may involve much or little. Laissez-faire interpreted 
it narrowly, calling it the police function and invoking only 
the technique of the criminal law. By general laws, the 
legislature was to forbid those forms of conduct which are 
disruptive of order and then rely on the policeman and the 
courts to punish law-breakers. Faced with the certainty of 
detection and punishment, all but a few would be deterred 
from anti-social behaviour. There would be enough gaols 
(essential public works) to look after the incorrigibles. With- 
in the limits thus imposed, individuals were to be free to 
direct their energies as they saw fit. Of course, engagements 
freely entered upon must be kept. The judiciary was to 
award damages for breach of contracts, and also for a variety 
of minor transgressions known as torts, not serious enough 
from a public point of view to merit the proscriptions of the 
criminal law. 

Therefore, public works and military establishment apart, 
government was to be mainly occupied in making general 
laws applicable to everybody and enforcing the judgments of 
the courts on transgressions as they appeared. The state, 
as thus envisaged, has been aptly described as the negative 
state, imposing restraints at the margins of socially per- 
missible conduct. The believers in laissez-faire never were 
able to restrict the operations of government to the narrow 
sphere prescribed by their beliefs. But they had a profound 
influence on the scope of government action throughout the 
greater part of the nineteenth century. The negative state 
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was not merely an academic theory; it was largely realized 
in the scope and character of nineteenth-century govern- 
ments. 

After the middle of the nineteenth century, however, a 
combination of forces steadily undermined the laissez-faire 
tradition. Except in Britain where free trade ruled until 
1931, important sections of the business community wanted — 
and got — government intervention in the form of tariffs to 
aid industrial development. In continental Europe, agri- 
culture as well got tariffs to protect it against the competition 
of cheap wheat from America. The shift of population from 
rural isolation to rapidly growing industrial cities brought 
many new social problems. Elementary education became 
a necessity; public health measures had to be improved. 
Later it was seen, for example, that a system of employment 
exchanges was necessary to give the necessary mobility to 
labour. These are only examples of the services necessary 
to an industrial society which the government has been asked 
to provide or to supervise. Moreover, it was gradually 
realized that unrestricted individual enterprise did not bring 
about the degree of social justice which had been expected 
of it. While wealth and productivity increased at an aston- 
ishing pace, a large section of the population was still con- 
demned to grinding poverty and/or acute insecurity. At the 
same time, competition proved an inadequate regulator in 
various branches of industry. Large-scale organization pro- 
duced monopolistic features in industry where entrenched 
interests levied toll on the public. 

These facts gave at least an appearance of deliberate 
exploitation and two types of measures were adopted to 
combat it. First, regulations of various kinds, ranging from 
Factory Acts requiring safety devices in factories to the fixing 
of rates and standards of service for railway companies, were 
imposed by governments on industry. The government was 
to regulate industry so as to ensure operation in the public 
interest. Secondly, an attempt was made to reduce the 
glaring inequalities of income and improve the security of 
the less fortunate members of society through social services 
or social security measures such as health insurance, un- 
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employment insurance and old age pensions. These meas- 
ures are administered and financially supported by govern- 
ments. Through taxation, income is taken from the taxpayer 
and transferred to the recipients of these services. The 
movement towards social security and regulation of business 
was greatly accelerated by the extension of the franchise to 
the adult male population. The mass of the people had no 
firm conviction that laissez-faire was an advantage to them 
and they did see the advantages to be had from social services. 
Politicians learned the connection between votes and the 
services desired by large groups in the population. 

Once significant breaches were made in the principle of 
laissez-faire, its inhibiting power was greatly diminished and 
finally almost disappeared as an influence on public policy. 
Government had proved amenable to popular control through 
a democratically elected Parliament. It provided services 
of great value and there seemed to be no reason why it should 
not be used to correct all kinds of maladjustments. Britain 
and America had been the great strongholds of laissez-faire 
but by 1939, even in these countries, almost every significant 
social group in the community was enjoying some service or 
privilege provided by government. 

In 1840, it had been agreed that the job of government was 
to maintain through general laws, equal rights for all before 
the law and special privileges for none. Before 1940, the 
cynics had coined a new slogan, “special privileges for all and 
equal rights for none.” From 1930 on, socialists were urging 
that government must go still further and plan and manage 
the economic system as a whole rather than merely intervene 
at particular points as they were doing prior to the outbreak 
of war in 1939. During World War II, we have seen this 
done, although not with the measure of public ownership 
which socialists desire. What the future scope of government 
functions will be, it is impossible to say. They are unlikely 
to decline to the 1939 level. But for present purposes, it will 
be sufficiently revealing to indicate something of how matters 
stood at that date. 

The war reveals too, in a striking way, how the sheer 
physical limitations on government action have declined. 
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Transport and communications are now so highly developed 
that central governments can overcome the handicaps of 
time and space sufficiently to direct the energies of half a 
continent. And productivity is now so great that govern- 
ment can absorb for its purposes, including war, well over 
half the national income and still leave the civilian population 
a tolerable standard of living. 

The negative state is now only a memory and we are 
faced with what is called by contrast, the positive state. 
The government is not merely imposing restraints; it is 
acting positively to accomplish a wide range of purposes. 
In peace-time, it is charged with attaining a minimum stand- 
ard of education, with ensuring public health, with guar- 
anteeing individuals security against a wide range of mis- 
fortunes, and with regulating economic life in the public 
interest. In war, it must direct all the activities of the 
population; it must keep the common goal in sight and 
improvise methods of reaching it. It must do for the nation 
what the plantation owner did for his estate. This task 
requires vast resources of energy, foresight, and initiative 
which, in the negative state, were largely supplied by indi- 
viduals operating on their own account. But even in 1939, 
the government was carrying on a great many activities of 
vital importance to the community calling for qualities of a 
similar character, though to a lesser degree. 

It has been difficult to adapt the constitutions framed on 
the assumptions of the negative state to the demands of the 
positive state. In fact, the fighting of the two world wars 
substantially required the temporary suspension of these 
constitutions. The purpose of the separation of powers, for 
example, was to impose effective restraints on government, 
even at the expense of efficiency. When efficiency becomes 
the prime consideration, the separation of powers is an 
embarrassment. The tripartite division of powers, while it 
may have been an adequate instrument of analysis a hundred 
years ago, is defective for an understanding of the complex 
operations of government today. It is widely contended 
that these laissez-faire constitutions are outmoded and will 
have to be .very substantially revised. And it is also urged 
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in many[quarters that simple analyses such as those outlined 
in the last chapter do not get us at all close to the realities of 
present-day government. This argument will be assessed 
in later chapters. Here we must sketch in outline the tasks 
which governments are now called on to perform. 

The broad patterns of government functions in Britain, 
United States, and Canada are strikingly similar. Britain 
with a more mature industrial system has moved faster and 
further in the provision of social security, but the United 
States and Canada have been catching up rapidly in recent 
years. On the other hand, government in North America 
has been called on to assist in opening up the resources of a 
new continent — an activity for which there has been no scope 
in Britain. It has not merely been a matter of building 
roads and railways. Governments have assisted and en- 
couraged agriculture, mining, lumbering, and fishing in a 
great variety of ways. The trend now, of course, is toward 
conservation and more efficient use of natural resources and 
there is more similarity in the three patterns in this respect 
than formerly. In Britain, there is a distribution of tasks 
between central and municipal governments. In North 
America, federalism requires a three-way distribution between 
central, provincial or state, and municipal. Attention here 
is focused on the activities of central governments, including 
provincial and state but not municipal. No attempt will be 
made at this stage to distinguish state and federal functions. 

In view of the similarity of pattern it will be adequate to 
sketch the newer activities of central governments in a 
general way without attempting a separate catalogue for 
each of the three countries. While some of the specific 
functions pointed to may not be carried on in all three 
countries, other functions comparable to them are almost 
certain to exist and the general impression will be reasonably 
accurate for each of them. 

Regulation of Business. Regulation of business is either 
of a broad pervasive character affecting business generally or 
of a more specific kind affecting directly only particular kinds 
of trade or business. General regulation of business is 
accomplished by tariffs and by control of currency and credit. 
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Tariffs are now much more than the fixing of import duties 
and the policing of the borders to ensure their collection. 
The government is charged with delicate and frequent adjust- 
ment of tariff schedules to the end that native industries shall 
not be driven out of business by the dumping of cheap foreign 
goods on the domestic market. Government must be con- 
tinually collecting and revising statistics on the cost of pro- 
duction of domestic industries, because this knowledge is 
necessary for intelligent adjustment of the tariff to the end 
desired. In this way, the government substantially protects 
investment in established industry and gives the employed 
worker in these industries at least the illusion that his liveli- 
hood is also being protected. The tariff has a powerful 
influence in determining what industries, and what enter- 
prises within an industry, shall be established or maintained. 

Expansion or contraction of business is determined by a 
great variety of factors. One of the most powerful is the 
interest rate, the cost of borrowing money to carry on busi- 
ness. This is primarily fixed by the banks as the main 
lending institutions. The banks are subject to close super- 
vision and inspection by government. Also the central bank, 
an institution which has been established in all three countries 
in question for controlling the banking and credit business, 
has powers which enable it to exert a most powerful influence 
on the lending policy of the banks. And whether or not the 
central bank is directly a department of government, the 
government can exert, in turn, a powerful influence on its 
policy. In fact, in the long run, the central bank must 
accommodate itself to the main lines of government policy. 
Moreover, the government, either directly or through the 
central bank, determines the rate at which the domestic 
currency shall be exchanged for foreign currency. In this 
way, apart altogether from tariffs, the trend of imports — 
and exports — can be modified. This in turn has profound 
effects on the economy as a whole. The central bank, and 
departments of government associated with its work, must be 
gathering statistics incessantly on domestic and international 
trade and conducting research continually into their signi- 
ficance in order to know how to use their powers intelligently. 
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A third general kind of regulation of business is aimed at 
trade combinations, trusts, and monopolies in the production 
and distribution of goods and services. It seeks to dissolve 
those combinations whose activities are clearly detrimental 
to the public interest and to prevent particular unfair trade 
practices by trade associations which otherwise are thought 
to serve legitimate purposes. In order to keep track of the 
trade agreements and monopolistic practices in various 
industries and estimate their effect as well as to secure the 
evidence necessary for prosecuting offending combinations, 
government must maintain a staff of economists and accoun- 
tants continuously engaged in investigation and research. 

Various trades and types of business have been singled 
out for more specific regulation. The most important group 
are the public utilities, those industries which produce an 
essential service for the public but which, for one reason or 
another, have a tendency to monopoly with its attendant 
evils. All transport and communication enterprises are in 
this class; railways, tramways, motor transport, airtransport, 
shipping, telegraph, telephone, and radio. The gas, water, 
and electric power industries also fall in this class. A great 
variety of regulations which cannot be detailed here are 
imposed on them by government. 

Generally speaking, no one can enter into any one of 
these businesses without getting a licence or a certificate that 
additional facilities in the industry are needed for the public 
convenience. The rates to be charged and the extent and 
quality of the service to be rendered are subject to minute 
governmental control. These rates cannot be fixed without 
taking into account the rates of return which particular 
enterprises are to be allowed to earn for their owners. In the 
transportation businesses, a great many regulations are con- 
cerned with safety : licensing of pilots and air-fields, the load- 
line on ships and the licensing of masters and pilots, inspection 
of brakes, speed limits, level crossings, and the like. It will 
not do for a government to make haphazard decisions on 
these matters. It obviously must have at its command a 
great array of economic, accounting, and engineering talent 
in order to decide on rates of return, rates to be charged to 
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the public, standards of service, and safety measures. And 
the job cannot be done once and for all. As costs fluctuate, 
adjustments must be made in the rates to be charged. 
Technical advances will call for repeated revision of the 
standards of service and safety. 

The financial enterprises of insurance, trust, and loan 
companies are subject to close government supervision de- 
signed to ensure fair dealing and to safeguard their financial 
position. They must secure an annual licence and often are 
required to make deposits with the government covering a 
portion of their obligations to their clients. They must make 
annual returns describing their operations and undergo annual 
inspection by government officials. If their financial practices 
have been reckless or their financial status is seriously im- 
paired, their licences may be modified or cancelled. 

Before a corporation can be formed to conduct any enter- 
prise, the promoters must secure a charter, or grant of 
incorporation, from government. All corporations which, on 
incorporation or during reorganization, wish to sell an issue 
of securities to the public are required to make a fair dis- 
closure of the facts relevant to the enterprise. Through 
refusal to authorize particular issues of securities, and through 
regulation of brokers and stock exchanges, governments try 
to prevent reckless and fraudulent misrepresentation in the 
issue and sale of corporate securities. 

Scores of other kinds of businesses are subjected to licence 
and inspection generally for police, health, or safety purposes. 
The regulations involved need not be described as they do 
not profoundly affect the economic life of the community 
and do not require the accumulation of records, the marshal- 
ling and interpretation of statistics, or the intricate economic 
and engineering knowledge needed for the working of the 
more far-reaching controls already described. 

Labour Regulation. The bringing of large numbers of 
workers into factories or shops to work under contract for 
an employer or manager has raised many acute social and 
economic problems with which governments have tried to 
deal. Government officials frame, and enforce through 
periodic inspection, factory, shop, and mine regulations 
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designed to ensure safe and sanitary working conditions and 
to regulate hours of work and working conditions for women 
and children. Government administers an insurance scheme 
whereby employers are compelled to provide compensation 
and rehabilitation for their injured workers whatever the 
cause of the injury may have been. The burden of industrial 
accident and industrial diseases which used to fall mainly 
on the worker and his family has been turned, through govern- 
ment action, into a cost of production which falls on the 
purchasers of the products of industry. 

Minimum wages and maximum hours are fixed by the 
government in great detail for most industries in Britain and 
Canada. In the United States, such regulations have been 
limited, in the main, to the employment of women and 
children because until quite recently minimum wage laws for 
adult males were held to be unconstitutional deprivations of 
liberty without due process of law.^ In all three countries, 
government enforces an immigration policy which limits the 
entrance of foreign workers into the country to compete for 
jobs with the native-born. Governmental measures in 
support of the unionization of labour and collective bargain- 
ing have been introduced. Government also provides a 
conciliation service for mediating in industrial disputes and, 
in some vital industries, it insists on a public investigation 
and strenuous effort at settlement before a strike or lockout 
can be called. 

Government is thus involved in continuous study of 
wages, costs of living, standards of living, the trade cycle, 
industrial diseases, and safety devices. If it is to perform 
adequately the functions it has undertaken it must be steadily 
revising its regulations in the light of accumulating knowledge 
and changing conditions and it must put drive and energy 
into its inspection to detect, punish and prevent evasions. 

Government Economic Enterprises, In some industries, 
government tries to get a simple solution of the complex 
problems of business and labour regulation by direct govern- 
ment ownership and operation. Where not so long ago, 
there was only the post-office, there are now a number of 

^See p 36 ante 
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comparable enterprises managed by the government. Apart 
altogether from the ownership of waterworks, gasworks, 
tramways, and electric power plants by municipalities, 
central governments in one or more of the three countries in 
question own and operate railways, canals, telegraph, tele- 
phone and radio transmission systems, hydro-electric power 
and liquor distribution systems. While governments have 
undertaken a wider range of economic enterprises in Britain 
and Canada than in the United States, the Tennessee Valley 
Authority is the most diversified government economic enter- 
prise to be found in any of the three countries. 

In such undertakings, government sets out to make itself 
a model employer as well as a model producer and distributor 
of goods and services. To do this, it has to wrestle with the 
same problems which plague private enterprise and which 
call for sympathy and imagination. It has to find the energy 
and resourcefulness which alone make any enterprise efficient 
and it has to find them without the incentives of profit and 
the spur of competition which have done much to maintain 
healthy^ vigour in private enterprise. When government 
goes into business, business methods have to be carried over 
into government. These methods are not the methods of 
the policeman and the judge. Here perhaps more than 
anywhere else, the requirements of the positive state are 
made clear. 

Agriculture. In North America particularly, government 
now takes the lead in promoting the application of science to 
agriculture. Most of the measures take the form of free 
services to farmers. Relatively few of them are police 
regulations. The most important of the latter type are the 
regulations for control of animal diseases and plant pests, 
giving the government powers of quarantine and wholesale 
destruction of plants and animals to check the spread of 
such threats to agriculture. The effort spreads out as far 
as the control of the commercial poisons offered to combat 
pests and to the supervision of nurseries which distribute 
stock. There can be no traffic in queen bees unless they have 
a certificate of health from the department of agriculture. 
Alongside these powers goes continuous research into the 
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origins and causes of, and the means of controlling, plant 
pests and animal diseases. For example, decades of research 
have been put into the development of strains of wheat which 
will resist rust and the sawfly. 

This, however, is only a small fraction of governmental 
research into agricultural matters. Attempts are made to 
improve every breed of agricultural product, whether plant 
or animal. The seatch for champion hens and champion 
cows, longer bacon pigs, longer ears of com, and smaller 
petit pois, never ends. Experimental farms carry this work 
into the field and explore the methods of culture best auited 
to particular districts. Soil surveys discover deficiencies of 
soil and aid in other extensive governmental efforts to deal 
with drought and erosion. 

Improved methods are of little value unless widely 
adopted, and education of the farmer is pushed in various 
ways by illustration stations, extension services, agricultural 
fairs, county agents, distribution of pure bred stock, and a 
barrage of bulletins. Increased production needs wider and 
better markets. Government tries to find new markets at 
home and abroad and provides a marketing and intelligence 
service which analyses market trends and possibilities. Re- 
liable grades and honest packaging are important aids to 
marketing. Government now requires that most agricultural 
products going outside a local market should be sold according 
to specified grades and in standard packages. Government 
devises the specifications and employs an inspectorate to see 
that the regulations are obeyed. Continuous research must 
go into the establishment and improvement of grades if they 
are to have their maximum usefulness. Some of these grad- 
ing regulations are pure food regulations and thus are matters 
of public health to be considered later. 

The middleman who markets farm produce has always 
drawn the wrath of the farmer. Government now intervenes 
at many points in the marketing process on behalf of the 
farmer. It imposes regulations on stockyards and com- 
modity exchanges such as the grain exchange. It puts its 
influence and authority behind schemes for co-operative 
marketing, and for stabilization of prices and production, of 
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a number of agricultural products. It supports, if it does not 
enforce, efforts to limit acreage and thus to maintain prices. 
The Canadian Wheat Board indicates how far such measures 
may go. It is an agency of the Dominion government for 
marketing the wheat crop at a politically determined price. 
Similarly, in all three countries, the laws of supply and de- 
mand are challenged by the laws of the government in fixing 
the price and regulating the distribution of fluid milk in 
urban areas. 

The range and variety of government activity in relation 
to agriculture defy summary description. Enough has been 
said to afford further illustration of the main points that 
government provides many valuable services and privileges 
to different groups in the community, and that effective 
provision of these services makes demands on governmental 
organization and personnel which were never dreamed of in 
the days of the negative state. 

It may be added here that the other producers of primary 
products in the forest and fishing industries also get similar 
assistance from government. However, these types of aid 
have been launched only recently and, in the nature of things, 
cannot develop as luxuriantly as the agricultural services. 
It is enough to recall that other groups get similar assistance 
from government. 

Pubhc Health. Public health has long been a charge of 
government but measures to promote it remained rudi- 
mentary until the scientific discoveries of the last century 
revealed the causes of a great variety of diseases and the 
means necessary to control them, and they remained rela- 
tively unimportant until urban concentration and rapid 
means of transport changed entirely the problem of public 
health. Since that time health services of a range and 
variety comparable to the activities noted in the last section 
have been developed. The bulk of these are still carried out 
by the municipal governments but central governments 
exercise close control and supervision over the municipal 
health agencies. Sanitation measures must meet govern- 
ment standards and every municipality must maintain a 
public health organization which meets certain minimum 
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specifications. These standards are enforced by frequent 
inspection. Furthermore, governments enforce many pre- 
cautions against the spread of infectious diseases, and the 
outbreak of an epidemic brings extraordinary powers of the 
central government into action. 

Government makes available a great many health services 
for local governments and for individuals. Diagnostic clinics 
aid in the discovery and identification of diseases. Labora- 
tory analysis of a great variety of noxious specimens is offered 
and vaccines and serums are manufactured and distributed. 
Research is carried on in the fields of sanitary engineering 
and preventive medicine. Statistics are collected and studied 
and a programme of public education in health matters is 
advanced by demonstrations, exhibits, bulletins, and motion 
picture films. 

Besides making grants to aid in the maintenance of general 
hospitals, government provides special clinics and hospitals 
for those suffering from particular diseases such as tubercu- 
losis. It maintains institutions for the mentally ill and the 
mentally defective. Special health services are given to 
school children and special attention to maternal and child 
welfare. 

Pure food laws establish standards of quality designed to 
prevent dangerous adulteration of food. Samples of food 
offered for sale are collected and analysed and frequent 
inspections of food processing plants are made. Government 
inspectors are permanently installed in the canning and meat- 
packing plants. The sale of patent medicines and narcotic 
drugs is subject to regulation. Numerous other interventions 
in the field of public health could be cited. 

Social Secunty and Other Social Services. Governmental 
research into the incidence and causes of disease proved the 
close connection between poverty and ill-health and was thus 
one of the prime causes of the demand that government 
should supplement charitable relief of poverty. The chroni- 
cally poor remain, as they have been for centuries, the 
responsibility of municipal governments and philanthropy. 
Central governments have, however, undertaken to ensure 
individuals against misfortune arising from certain specified 
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causes. Sometimes the technique is that of compulsory 
insurance, requiring persons to contribute to a fund which 
the government supplements, as in the case of insurance 
against unemployment. Sometimes it takes the form of out- 
right grants from the public treasury as in the case of allow- 
ances to deserted or widowed mothers, assistance for needy 
and neglected children, and relief to unemployed workers not 
covered by unemployment insurance. But whether through 
compulsory insurance or through outright assistance, govern- 
ment comes to the aid of the aged and blind and other classes 
of needy persons, as well as the ones mentioned above. 

Other social services of a somewhat different character 
may be mentioned here. Government maintains an employ- 
ment service which assists workers in search of a job. Sub- 
stantial grants are made to municipal governments in aid of 
elementary, secondary, and vocational education. Central 
governments fix the curriculum and try to maintain standards 
of instruction by inspection and examination. Governments 
make grants to colleges and universities and sometimes 
operate them as state institutions. 

Conservation of Natural Resources. Public health and 
social security measures are aimed at conservation of human 
resources. In recent years in North America there has been 
a steadily growing substantial effort by governments to 
conserve dwindling natural resources. Restrictions on the 
taking of fish and game have been tightened and steps toward 
enforcing a more careful timber-cutting policy have been 
taken. Fish and game are also ravaged by disease while fire 
and insects are the heaviest users of the forest. Forest 
protection services have been established by government 
and, at the same time, reforestation projects are being 
launched, pollution of rivers and streams is being curbed. 
Fish hatcheries and wild life sanctuaries are government 
enterprises. Strenuous government action is being taken 
to restore the lands ravaged by drought and erosion. 

Such measures are not likely to bring significant results 
unless action is guided by scientific knowledge. So intensifi- 
cation of research goes hand in hand with preventive and 
restorative action. Even then, the co-operation of the public 



THE EXPANSION OF GOVERNMENT ACTIVITIES 


53 


must be enlisted and government takes up the role of educator 
and propagandist for conservation. Conservation is no 
longer a matter of sprinkling the country with a few fish and 
game wardens. It requires a dozen different kinds of scientists 
and research laboratories, a large field service staffed by men 
with highly specialized training for their jobs, a diverse 
apparatus for fighting fires and insects and assisting nature 
to multiply. In another direction, it develops into a large 
project of public education. Perhaps the best illustration of 
the range of conservation measures now carried on by govern- 
ments is to be found in the operations of the Tennessee Valley 
Authority. Enforcement of conservation measures by police- 
men and judges is now a minor, though necessary, part of the 
conservation programme. 

Other Functions and the General Trend. This is a compre- 
hensive but by no means an exhaustive enumeration. The 
list of public works which governments maintain or subsidize 
goes far beyond those contemplated by the laissez-faire tradi- 
tion. For example, a great network of highways and not 
merely a few trunk roads for military purposes is now main- 
tained by central governments. Also, the taxes now levied 
by governments are not limited to the amounts required by 
the government to finance its direct expenditures. Federal 
governments levy taxes and make grants to the provinces and 
states to assist the latter in carrying out their extensive 
functions. State and provincial governments, in turn, levy 
taxes in order to make equalizing grants to municipalities of 
disparate financial capacity so that all municipalities can 
maintain a certain minimum level of services. In this way, 
as well as by direct social security measures, governments 
are engaged in an extensive compulsory redistribution of the 
national income. 

Each of the functions of government enumerated here is 
a matter of common knowledge although few perhaps realize 
the grand sweep of the operations as a whole. In the main, 
these are the activities which governments carried on in 1939 
and almost none of them were carried on by government in 
1850. Since 1939, for the purpose of prosecuting the war, 
government has gone very much further. Some new func- 
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tions undertaken during the war or suggested by conditions 
arising out of the war will no doubt be adopted as permanent 
measures. 

It is probable that there will be a considerable extension 
of social security measures and a multiplying of the efforts 
put into conservation of natural resources. Government will 
likely support still further by its authority the unionization 
of labour, and other war measures regulating the relations of 
labour and management in industry may be continued. 
Floor prices for natural products, particularly farm produce, 
will likely be fixed, not by the higgling of the market but by 
government decree. Imports are likely to be rationed and 
controlled and some exports will almost certainly be subsi- 
dized. Further governmental regulation of business may be 
expected. In fact, every new intervention by the govern- 
ment in the economy corrects some evils but, at the same 
time, sets going other dislocations which, in turn, cry for 
something still further to be done. If these developments 
take place, they will greatly intensify the problems of govern- 
ment. But as already stated, present discussion will assume 
for most purposes the 1939 level of government functions. 

No judgment is expressed here as to the wisdom or un- 
wisdom of any of these governmental activities and little has 
been said about the causes which underlie their introduction. 
Obviously, however, almost all of them are responses to 
problems which needed to be met somehow. Whether they 
should have been met in these particular ways, or indeed by 
governmental action at all, is deliberately left an open 
question. Some conclusions may suggest themselves later 
but for the moment these activities are facts which shape the 
structure and profoundly influence the operations of govern- 
ment and therefore must be accepted and kept in mind at 
every turn. 

The New Functions and the Will of the People 

One argument often given in support of these activities of 
government must, however, be dealt with. All these projects 
were launched by governments which were supported by a 
legislative majority, and almost all of them have survived 
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changes of government and reverses of party fortunes. So, 
it is often argued, they have the support of a majority of 
the people and from them there is no appeal in a democracy. 
If plebiscites were taken on particular measures separately 
one by one, however, it is doubtful how many of them would 
find majority support. Generally speaking, the truth is that 
many of these activities benefit directly particular individuals 
and groups and, in an immediate material sense at any rate, 
place a burden on other individuals and groups. 

Social security measures benefit the recipients and are a 
burden to the taxpayers. A new customs duty benefits some 
industries and some groups of workers at the expense of the 
rest of the community. When a new service is provided for 
agriculture, it must be paid for by the taxpayer. A work- 
men’s compensation scheme benefits industrial workers and 
the cost of it is passed on to the purchasers of the goods and 
services they produce. It may be that, in each case, there 
are general benefits to the community as a whole which are 
shared even by those on whom the burden immediately falls. 
But these benefits are indirect and difficult to trace and 
establish. Outside those who think they will be directly 
prejudiced or advantaged by a particular measure, very few 
members of the public pay attention to it and, of those, only 
a fraction attempts the intricate calculations necessary to 
trace out the effects of the measure. 

Thus, in relation to almost any proposed new activity of 
government, there is an active interested minority pushing 
for it, supported less strongly by a larger group who think 
social justice or economic efficiency will be served by it. 
There is an active interested minority opposed to it, passively 
supported by a larger group which vaguely objects. In 
most cases, unless the measure Is very widespread in its 
obvious effects or has been effectively dramatized by sup- 
porters or opponents, the great mass of the electorate are 
sufficiently neutral not to take a stand either way. Minori- 
ties are often able to get measures in their favour, not because 
of active support of a majority of the electorate but because 
the majority in the legislature think it is a good thing and 
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that, on balance, it will mean more gain than loss in electoral 
support. 

This analysis does not apply to every new function of 
government, and even where it is applicable it does not begin 
to do justice to the complexity of the forces behind legislative 
action. More will be said about it later. At present, we are 
concerned only with its general significance, namely, that 
modem legislation is greatly influenced, and often de- 
termined, by the push and pull of interest groups. Economic 
specialization has created almost innumerable groups, each 
with a special economic interest. Ease of transport and 
communication has enabled the like-minded across the 
country to seek one another out and form associations on the 
basis of their special interest. A thousand religious, phil- 
anthropic, cultural, economic, and recreational associations 
flourish and they all have purposes which can be promoted 
by one kind of government action and impeded by another. 

The twentieth-century phenomenon of governments 
undertaking activities for the benefit of special groups is 
partly due to the ubiquity of special interests and partly the 
cause of further strengthening of these group interests. They 
thrive on the benefits they can get from the government for 
their members and on the defence they can put up against 
legislation prejudicial to their interests. 

Normally, most individuals identify themselves more 
closely with their own special interests — they may belong to 
any number of different interest groups — than with the 
general common interest of the community. The immediate 
loyalties are continuous and intense, the wider loyalties and 
interests are tenuous and only spasmodically cross the 
threshold of attention. The industrial worker, the manu- 
facturer, the farmer, see much more clearly the advantages 
of a rise in their money income as producers than they do 
their corresponding disadvantages as consumers (a general 
common interest) which result from the successful effort of 
each group to raise its own income. 

There should be no need to illustrate this point. During 
the war, when the most obvious and vital of general com- 
munity interests were at stake, we saw producer groups of 
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every kind demanding legislation which would maintain or 
raise their money income despite the patent fact that, to win 
the war, the general standard of living had to be lowered. 
This is not due to a callous indifference to the general interest 
but to the greater immediacy and clarity of our special 
interest and to the difficulty of comprehending that our 
narrow advantage may be at variance with the general 
interest. So, much of the extension of government activity 
in the twentieth century comes, not from a widespread general 
conviction that the public interest will be served thereby but 
from the demands which interest groups, in combination or 
competition, press upon the government and the legislature. 

Aggrandizement of the Executive 

One other general result of great significance involved in 
the burgeoning of government activities must be attended to 
here. The positive state and the nature of the tasks it 
undertakes have aggrandized the executive branch of govern- 
ment. For example, fifty years ago the law as enacted by 
the legislature defined in general terms the circumstances 
under which an employee could recover damages from his 
employer for injury suffered in the course of his employment. 
If he suffered injury and the employer denied responsibility, 
the employee had to bring an action in the courts where a 
judge decided the issue and awarded the damages, if any. 
Whatever damages he got, he then spent either in paying 
his doctor or having a day at the races as he saw fit. The 
executive had no part in the process at all unless the employer 
refused to pay the damages the court had awarded. 

The result is entirely different with the present-day 
workmen’s compensation laws already briefly described. 
The legislature has outlined in a general way a scheme of 
compulsory insurance against industrial accident and disease, 
requiring a fund to be built up by contributions from em- 
ployers. The carrying out and enforcing of this law is given 
to an executive agency, a Workmen’s Compensation Board 
or Industrial Accidents Commission. Injured employees 
make claims to the Board which has a substantial discretion 
as to liability and amount. The courts have no longer any 
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extensive functions in this field.® The Board is instructed 
to devote the amount awarded to the rehabilitation of the 
worker. It is expended on maintenance of his family, medical 
expenses, and retraining for a new job as the Board sees fit. 

The Board also has important preventive powers. It can 
order the use of safety devices in a factory and it can increase 
the premium payable by employers with a bad record of 
accidents. This involves not only a field force of inspectors 
going from place to place but also the compilation of statistics, 
an engineering branch, and a staff for research into the causes 
and incidence of industrial accident and disease. The Board 
soon knows more about industrial accidents than anyone else 
and therefore can contribute more ideas for the amendment 
and improvement of the workmen’s compensation laws than 
the legislature. 

Moreover, its statistics and its researches show that the 
health conditions of the worker outside the factory, his 
education and training, even his biological inheritance, are 
important factors in the incidence of industrial accident and 
disease. That is to say, a Board which wants to do a really 
effective job will be pressing constantly for an extension of 
its powers, and if it were not checked by the legislature it 
might soon bring public health, education, and eugenics 
within its purview. As it is, the administration of the 
workmen’s compensation fund brings a significant enlarge- 
ment of the executive including an inspectorate, a claims 
division, an engineering division, medical advisers, a social 
welfare service, and a research bureau as well as many 
routine and clerical workers. This agency speaks with great 
authority on its operations and its voice is likely to be heard 
in favour of rather than against an enlargement of its powers. 

This matter is so important that, even at the risk of 
boredom, another illustration must be given. Not so long 
ago, the regulation of public utilities, those essential indus- 
tries enjo5dng for one reason or another monopoly advantages, 
was left to the legislature and the judiciary. The law provided 
merely that railway, telegraph, telephone, and electric power 

>In Canada and most of the states of the United States In Britain, the 
courts still determine whether the employee is entitled to compensation. 
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companies must provide reasonable services to the public 
and must not charge unreasonable rates. Anyone who was 
aggrieved by the rates or service had to bring an action in 
the courts asking for a decision that the rate charged him was 
too high or the service given him inadequate. Now the 
legislature makes provision for an executive agency, a trans- 
port commission or a public utilities commission. 

Aggrieved persons apply to this agency and not to the 
courts. It determines rates in great detail. To do this, it 
has to decide what is a reasonable return on the investment 
of the public utility company. It is thus necessary to decide 
what the investment shall be taken to be, the nominal 
capital, the actual value of the assets committed to the 
adventure (i.e., ruling out watered stock), their replacement 
value, or the amount which prudent men would have invested 
in this particular enterprise. Allowances for depreciation 
and obsolescence have to be calculated. The commission 
lays down precise regulations about standards of service. A 
railway may be required to run more trains, or more cars per 
train, or forbidden to discontinue particular trains. An 
electric utility may be required to step up its voltage or 
extend its lines. This involves finding a very nice balance 
between public needs in the way of service and the ability 
of the company to furnish them. New capital seeking 
entrance to the industry must satisfy the commission that 
it is in the public interest that the industry should expand, a 
judgment which calls for a great range of knowledge. This 
executive agency must go deeply into the economics of the 
industry, the financial history of particular companies, and 
relate these to what it is thought the public needs, i.e., the 
public interest. Expert staffs of economists and accountants 
are needed. 

Moreover, safety is an element in reasonable service, 
particularly in the transport utilities. The commission must 
develop minute regulations as to the safety measures to be 
taken. The devising and improving of these regulations 
and the enforcement of them require an inspectorate and an 
engineering staff always at work surveying existing facilities 
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in the industry, investigating accidents, and testing new 
safety devices. 

Here again, a large staff is built up; its activities give it 
unique knowledge about the public utility industry and 
reveal new ways in which it can improve its regulation by 
extending the scope of its control. Its experience is always 
suggesting changes in the laws for the regulation of public 
utilities and thus it has great, and often decisive, influence 
when the legislature comes to amend the law. 

In almost all the functions of government outlined in 
this chapter, similar enlargements of the executive have 
taken place. The New Deal alone in the United States 
swelled the civil service by some 300,000 persons. The large 
staffs which carry out the intricate detail of these tasks of 
government are generally referred to as the administrative 
and some have described it as a fourth power alongside the 
legislature, executive, and judiciary. In fact, it is a part of 
the executive although it has swollen that power out of all 
recognition and radically changed its character. Where the 
executive formerly was something of an automaton carrying 
out the dictates of legislatures and courts, it now does a 
great deal of detailed legislating on its own in the course of 
administration, it is a powerful influence in the determining 
of legislative policy, and it has everywhere encroached on 
the judiciary. Its size and the scope of its operations have 
created a new problem of internal management. How is the 
President of the United States to co-ordinate and direct the 
energies of over a million civil servants in the employ of the 
federal government? No matter what problem of present- 
day government is under consideration, it will be found to 
have been intensified, if not entirely created, by the remark- 
able developments we have been considering. 

This great service and regulatory apparatus called the 
administrative is also known, in terms of alarm or contempt, 
as the bureaucracy. It is not always understood that it is 
the necessary concomitant of the positive state. Most people 
approve of some or other of these new functions of govern- 
ment and almost all castigate bureaucracy, associating it with 
those activities of government of which they disapprove. 
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But the general effect of the great extension of state action 
on government, and particularly on democratic government, 
has never been adequately explored. Succeeding chapters 
will indicate trends and suggest probabilities. 



CHAPTER IV 


THE EXECUTIVE— THE MAINSPRING 
OF GOVERNMENT 

We have distinguished one of the organs of government as 
the executive and described its function as executing or 
carrying out the law. It is now necessary to carry the 
distinction further and define the function more precisely. 
In the broadest sense, the executive includes all those engaged 
in or associated with the active manipulation of men and 
things in the name of the government. The discussion of 
the scope of modem government action has indicated the 
extraordinary range of activity involved. 

The executive in this wide sense includes the chief of state, 
be he King or President. It includes the small group who, 
through their positions as heads of the great government 
departments, are in direct command of the manifold activities 
of government. This is the ministry or cabinet, known in 
Britain as the government, in the sense of Mr. Attlee’s Govern- 
ment, and in the United States as the administration, in the 
sense of Mr. Truman’s Administration. For convenience of 
nomenclature, we may call them the temporary, or political, 
executive. The executive also includes the tens, and even 
hundreds, of thousands of civil servants who may be described 
as the permanent executive because, in the main, they do 
not now change with a change of government. It also 
includes the armed forces who, while they cannot be said to 
carry out the law, do act as agents of the government in 
whatever they do. 

Indeed, it is a gross understatement of the function of the 
executive to say that it carries out the law. It is often said 
that the executive carries out the will of the state. If we 
leave aside the metaphysical question whether the state has 
an identifiable will, the statement is helpful because it directs 
attention, not to specific laws which are enforced but to a 
complex total of actions of a bewildering variety, many of 
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which are not the execution of laws but discretionary actions 
which the law permits without commanding. For example, 
the executive runs the vast household of the modem state, 
buying rope for the navy and pens, ink, and paper for the 
civil service, hiring servants, constructing or renting office 
space, and a thousand other jobs of domestic management. 
The government provides a great many services which cannot 
always be described as the carrying out of mandatory laws. 
There is no law requiring the government to conduct geo- 
logical surveys, diagnostic laboratories or experimental farms. 
They are lawful because the legislature has granted money 
for the purpose. 

The Executive as the Mainspring of Government 

In sheer numbers, the executive far outstrips the other 
two powers. Where judges are numbered by dozens and 
legislators by hundreds, the executive counts in tens of 
thousands. Its importance is not merely numerical. In the 
typical nation-state of today with a central government 
exercising a wide authority over an extensive territory and 
millions of people, the executive is the mainspring of govern- 
ment. It makes the wheels go around. Germany and Italy 
have proved that nation-states can continue In some fashion 
without a functioning legislature and without a judiciary of 
significant independence. But when the executive breaks 
down, the central government collapses. 

The reasons for this are quite simple. We know that 
large business enterprises will not run without the guidance 
of great executives. Government today, in terms of the scope 
of its operations, is the largest of all enterprises. It therefore 
must have leadership. That leadership must be continuous, 
always devising and revising. It must be informed leader- 
ship. It must know the objectives of all the activities carried 
on. It must also know, or have readily available, detailed 
information on the problems government is supposed to be 
solving. Government cannot undertake to improve public 
health or public education unless it knows in detail what is 
wrong. It cannot regulate and promote agriculture unless 
it knows a great deal about agriculture. Even then, the 
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problem is often so complex that trial and error is the only 
way to approach solutions. So, in order to decide intelli- 
gently what to try next, the knowledge gained in the course 
of administration is indispensable. 

There is a steady accumulation of this kind of information 
in every government department which is effectively organ- 
ized and there is much more of it concentrated there than 
anywhere else. It is not that the executive knows best 
what should be done; generally it does not. But it has a 
body of information which is indispensable in deciding what 
can and what cannot be done. The legislature has not got it, 
and this explains why most legislation today is framed by the 
executive and the role of the legislature is mainly that of 
criticizing, rejecting, or approving executive proposals. Much 
more will have to be said about this later. For the moment, 
the point is that if the vast apparatus of present-day govern- 
ment is to perform satisfactorily the tasks laid upon it, there 
must be continuous initiative by a body which knows the 
detail of the work and imparts drive and direction. This 
initiative must come from the executive itself. The legis- 
lature is too far away from the complexities of administration ; 
it is not continuously and exclusively absorbed in the study 
of these matters and it is always too numerous to give unified 
and vigorous direction to the daily work of government. 

The fact is that the emphasis in the literature of the last 
hundred years on the vital role of the legislature in main- 
taining democratic control of government has led many to 
the unwarranted belief that the legislature is the government. 
Reference to history as well as to current realities should 
correct this mistaken impression. Historically, the origin 
of central government almost everywhere is in a war-leader 
or a conqueror who seizes control of a territory and uses the 
reserve of force at his command to control the population 
for ends which need not be inquired into here. 

At this stage, the analogy is the slave plantation and the 
executive is everything. The limitations on it are the limi- 
tations of nature and the passive or other resistance of the 
population. There are no internal restraints. To take only 
one but not an isolated example, the government of William 
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the Conqueror was not distinguished from his own personal 
household. Legislative and judicial institutions emerged 
later and only slowly became effective brakes on executive 
action. The essence of government is an executive. The 
legislature and judiciary are merely the instruments for 
constitutionalizing it. 

No matter how fully representative a legislature may be, 
it cannot govern the country. The great weakness of the 
Third Republic in France, whatever the deeper causes of 
its collapse, was that the legislature would not abide a strong 
executive. Lacking this, there was no effective leadership 
to prepare the country to meet the Nazi menace or to with- 
stand the shock of military disaster. 

To insist on the executive as the essence of government is 
not a depreciation of the legislature and judiciary. Rather 
it reveals the tremendously important and only effective role 
of the legislature as a check or brake on an energetic executive. 
This is vital for the maintenance of constitutionalism; an 
importance underlined by Lincoln’s doubt whether a govern- 
ment (i.e. an executive) which was strong enough for sur- 
mounting emergencies would not be too strong to be kept 
under effective control by its people. With the aggrandize- 
ment of the executive through the great extension of govern- 
mental action, and its need for vigour if it is to do efficiently 
all the tasks assigned to it, the need for checks on the execu- 
tive is greater than ever before in the history of liberal 
democratic government. 

Accepting the necessity for strong executive leadership, 
it should be clear that that leadership is not provided by the 
executive in the broad sense including tens of thousands of 
civil servants. Leadership is always the function of one or 
a few. Too many cooks spoil the broth and what holds for 
soup holds for government as well. Every numerous body 
which wants to accomplish anything has to set up an executive 
committee and there is ample testimony that if such a com- 
mittee is to give really vigorous direction to affairs it should 
not exceed ten and had better be five. There is indeed an 
argument that a plural executive suffers too much from cross- 
purposes and indecision, and that the executive should be 
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headed by a single person. Neither the shareholders nor the 
board of directors of a great business enterprise try to run the 
daily affairs of the enterprise. They appoint a general 
manager who is popularly known — and revered and despised 
by turns — as a “big executive.” 

In the preceding paragraph a quite different but commonly 
used sense of the word “executive” emerges. Executive 
means commanding men and directing affairs rather than 
the direct and immediate carrying out of particular objectives 
in all their detail. This latter aspect of the work of big 
organizations, be they business or government, is called by 
contrast, administration. The executive generally means the 
small group, the cabinet, who head the great departments of 
government and thus direct the multifarious efforts of the 
civil service and who, because they are in command, must 
supply the initiative and leadership which is necessary. On 
the one hand, they furnish drive and direction for govern- 
mental administration. On the other hand, the civil service 
funnels to them the continuous stream of information and 
experience gained in the course of administration from day 
tcTday. Using this information to develop their own con- 
ception of public needs and keeping in mind what the legis- 
lature wants or will stand for, the executive matures 
legislative proposals for the consideration of the legislature. 

In these functions, they are greatly aided by a small 
group of higher civil servants, their immediate subordinates 
in the departments, and it is almost impossible to disentangle 
the separate contributions of the two groups. There are 
some who say that this small group of civil servants makes 
by far the greater contribution and are the real governors of 
the modem state. However, because the executive has the 
responsible command and is always contributing fresh ideas 
not gleaned from the civil service, they may justly be de- 
scribed as the mainspring. Therefore, the discussion in this 
chapter will be directed to the executive in the narrow sense. 

The Chief of State in Britain 

A discussion of the British executive must first take 
account of the position of the King. In wraith-like legal 
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formalism devoid of substance, the King is the executive. 
The members of the cabinet are His Majesty’s ministers who 
tender him advice. While in reality they take all responsi- 
bility for actions of the government, yet legally their acts are 
the acts of the King. Even the judges are His Majesty’s 
judges though no King since the Stuarts has interfered with 
the course of justice. The King must assent to bills before 
they become law but the last refusal was in 1707. The King 
is the head of the state but it is an office devoid of power. 
The legal rule that the King can do no wrong combined with 
the conventional rule that the King must act on the advice 
of his ministers shifts both responsibility and power to the 
ministers. The legal forms are merely echoes of a time when 
the King had the reality of power. 

Out of the wreck of his former pre-eminence the King 
has saved what Bagehot called, “the right to be consulted, 
the right to encourage and the right to warn.” Because his 
consent is required for statutes and many other official acts, 
he could not well be deprived of all contact with affairs of 
state. His ministers keep him advised on major issues and 
they receive in return such counsel and caution as he cares 
to give them. Governments change and ministers come and 
go. A King who has had many years on the throne has the 
opportunity for a wide grasp of public affairs. If he joins 
study and effort to ability, his position obviously enables him 
to wield great influence, '^is hand is strengthened by the 
social popularity with the masses of the people which the 
Monarchy has enjoyed in the present century. Queen Vic- 
toria exercised these three rights to the full and not without 
effect. Both she and Edward VII had very substantial 
influence in foreign policy. George V took a great interest 
in domestic matters and had an influence which it is not yet 
possible to assess. 

In addition, the King has certain ill-defined personal pre- 
rogatives, relics of the past which may not be without import 
for the future. The King appoints the Prime Minister and 
is under no obligation to accept advice as to the choice. As 
long as one party has a clear majority in Parliament and 
that party has an acknowledged leader, the King has, in 
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reality, no choice. But if the Prime Minister dies or resigns, 
if the majority party has no acknowledged leader qr if after 
a three-or-more-comered election fight no party gets a clear 
majority, the King has the personal responsibility of picking 
a Prime Minister — power as well as influence. This function 
may assume critical importance if three or more political 
parties become a permanent feature. George V is credited) 
with a leading role in the formation of the National Govern- 1 
ment coalition under Ramsay Macdonald in 1931. 

The King has the formal legal power to dismiss his minis- 
ters and it is sometimes argued that he may constitutionally 
dismiss them on his own motion if he believes that the 
cabinet, while holding the support of a majority in Parlia- 
ment, has decisively lost the support of the electorate. More 
accurately, it is suggested that the King, if he so believes, 
may threaten dismissal as a means of securing the consent of 
the Prime Minister to a dissolution of Parliament, thus bring- 
ing on an election to test the matter; and that if the Prime 
Minister refuses, the King may dismiss the cabinet. 

It is also maintained in some quarters that in certain 
circumstances the King may refuse the request of the Prime 
Minister for a dissolution if he has grounds for thinking that 
an alternative government can get the parliamentary support 
which the Prime Minister has lost — an obvious problem in a 
Parliament with three or more parties. It is contended that 
the King is the guardian of the constitution and that if a 
government is flouting the will of the people, or is seeking to 
recoup its fortunes by suddenly springing an unnecessary 
election on trivial grounds, he may intervene. 

All matters touching the relationship of King, cabinet, and 
Parliament are supposed to be settled by the conventions of 
the constitution, resting on past precedents and practice. 
But on these two points, the precedents are confusing and 
inconclusive, affording room for difference of opinion. How- 
ever, it can be said that royal intervention has far greater 
dangers for the constitution than those it is intended to meet. 
If the King turns out to be wrong in his judgment and the 
country supports the government he threatened to dismiss, or 
if his alternative government gets no parliamentary su|)port 
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and the succeeding election returns the Prime Minister to 
whom he refused a dissolution,^ relations between the King 
and the cabinet are bound to be seriously strained. The King 
will be blamed for taking sides and if the political party which 
stood to benefit from this intervention does not repudiate his 
action, they will be turned into a party of the King’s friends — 
a return to the days of George III! 

In trying to guard the constitution, the King may wreck 
it. If he is to retain his throne in a system of parliamentary 
government he must, at all costs, retain his neutrality. He 
must bide his time and wait for the electorate to say whether 
the cabinet has lost its sympathy. Even at the expense and 
confusion of an unnecessary election, he must let the elector- 
ate punish an over-crafty cabinet. 

Yet the breakdown of the traditional two-party system 
into three or more parties of comparable strength will put an 
alarming burden on the Chief of State. He has to find a 
Prime Minister who must be someone who can throw together 
a coalition. At times, it will be tempting, and even on 
occasion legitimate, to try other combinations without re- 
sorting to a dissolution and a new election every time a 
government is defeated in the House. The genuinely impor- 
tant present-day function of the King is to stand as a symbol 
of unity and there is a natural disposition to hope that the 
King may express that unity at times when the factiousness 
of parties threatens to make orderly government impossible. 
No doubt the King can appeal to whatever unity underlies 
party faction and, in so far as it exists, exert a moderating 
influence and perhaps tide the country over particular crises. 
The continuity and security of his office should enable him to 
take an objective view not always reached by the leaders of 
political parties. But it will be suggested later that the 
splintering of the two-party system is perhaps symptomatic 
of a deeper disunity, and if so, the King may get little more 
for his pains than charges of partisanship. 

The effectiveness of the King (or the Crown) as a symbol 
of unity, as long as the exigencies of his office do not require 
him to take sides, is not open to question. Steady allegiance 
e , the facts of the Byng-Kmg incident in Canada in 1926. 
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to Country, Nation, Community, is difficult to obtain because 
most people are not greatly moved by abstractions. The 
living figure brings the argument for subordinating our desires 
to the good of the whole down to the level of common experi- 
ence. The King can call men to arms more effectively than 
can the Country or the Nation. The good that governments 
do can be ascribed, through the King, to the people; the evil 
they do can be pinned on the ephemeral government of the 
day. The opposition which obstructs the government of the 
day maintains its prestige more easily because it is His 
Majesty’s Loyal Opposition. It is loyal to the permanent 
common interests and fundamental aspirations of the people 
while opposed to the audacity of a temporary parliamentary 
majority. 

In fact, the symbol has triumphed over the man. As the 
case of Edward VIII shows, a King who does not outwardly 
conform to the proprieties which move the bulk of the nation 
must go. Some are disposed to think the symbolism too 
powerful. The King is inevitably a symbol of conservatism, 
of what has been revered in the nation’s past. By nurturing 
that reverence and projecting it strongly into the present, 
the King may retard or stifle necessary social change. The 
King cannot lead in a new attitude toward divorce; he must 
be a symbol of old attitudes. Yet there is no doubt that in 
Britain the King is identified with the fundamental aspira- 
tions of the British people. Even the Labour party which 
wants to change much in Britain does not want to abolish 
the Monarchy. 

The King is a symbol of unity not only for Great Britain 
but for the British Commonwealth of Nations as well. The 
British Government and Parliament no longer have any 
control over the Dominions. The Dominions are autonomous 
and independent. They are bound to Britain and to one 
another only by the invisible ties of common language and 
common tradition. The Crown is the only institution com- 
mon to them all and thus the only visible link between them. 
The strength of this symbolic link is hard to estimate but no 
doubt it is considerable. 
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The Chief of State in Canada 

The Chief of State in Canada is the Governor-General. 
He no longer represents the British Government but is the 
personal viceroy of the King. He is appointed by the King 
solely on the advice of His ministers in the Dominion of 
Canada, a minister of the British Government concurring 
formally in order to authenticate the appointment. He. 

“in all essential res pect s, the same position in relation 
to the administrati on of p ublic affairs in the Domi nion as 
is held by His Ma jesty in Great Bri tain.” In so far as he 
rep resents tfie ~Kmg,'~he is' the Canadian concretion oT'the 
sym bol of unity. 

Bu t in his own person, he can not hope to ha ve the infln pnrf 
which it _is open to _ the King to exercise in Brilmn. His 
term of office is short,, his jamwledge-oLCanadi ah af f airs T s' 
limited. Most important, he is chosen by the Canadian 
'gabmet and may b^ removg<l 'by~ the "Kin^oh' its advice 
be fore' hi s term, of office expires. While ffie cabinet keeps •) 
him advised of its__pplicy, it i s n o t likely to be greatl-^ im- 1 
pressed Tsy his counsd- He can scarcely take a stand against 
it. Snd if he makes gestures in its support, his action will 
be regarded as a prostitution of his office for the benefit of 
the government of the day. Lord Tweedsmuir’s publicly 
spoken counsel in 1938 on the appropriate attitude of 
Canadians toward a threatening European war was criticized 
in some quarters as just such an unwarranted intervention 
in aid of the party then in power. 

Indeed, it now appears that Canadian politics are more 
likely to be bedevilled by three or more parties than are 
British politics and the Governor-General and the Lieutenant- 
Governors of provinces (who are the viceroys in provincial 
governments) are likely to have critical roles thrust upon 
them.*^ Because they are temporary partisan appointments 
and not hereditary kings they are even less likely to perform 
such functions satisfactorily. The excursion of Lord B 5 mg 
into this field in 1926 does not augur well for further attempts. 

The only functions that can be safely ascribed to the 
Govemdr-Geheral are imr e lv for mat ^ He must concur in 
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the Mmmpning, proroguing, and dissolving of Parliament. 
The Prune Mnister and the cabinet receive thpir ay thority 
at his hands and the formal acts of government are done 
in Tiis name. He issues proclamations and orders-in-couhcil, 
appoints the ju^es and pardons criminals but always on 
thT advice of his ministers. 

The Chief of State and Chief Executive 
IN THE United States 

It has been said that while the King of Britain reigns 
but does not govern, the President of the United States 
governs but does not reign. Being an elected person involved 
in partisan considerations, he arouses antagonism as readily 
as devotion. The constitution comes much closer to being 
the symbol of unity in the United States than does the 
President. Since the President lacks the divinity that 
hedges a King, the Americans have had to find their symbol 
in an abstraction. The Civil War was fought to preserve 
the Union, not the kingdom of Abraham Lincoln. 

Yet the President is the formal Chief of State who 
performs many of the legal and ceremonial functions of the 
King. He opens public buildings, charity drives and the 
baseball season. He receives ambassadors from, and is the 
official medium of intercourse with, foreign countries. He 
is the commander-in-chief of the armed forces. He gives 
formal assent to legislation although his veto may be overrid- 
den by a two-thirds vote of Congress. If he neither assents nor 
vetoes, the measure automatically becomes law after a lapse 
of ten days. The regular sessions of Congress are fixed by 
law and he cannot change them, just as he cannot prorogue 
or dissolve Congress. The principle of the separation of 
powers limits his interference with Congress to the calling 
of special sessions in emergent circumstances. He may 
pardon criminals and formal acts of government are per- 
formed in his name. 

Also, the President holds the executive power of the 
United States and thus he governs within the ambit of power 
given by the constitution. It is impossible, in fact, to make 
any clear distinction between his functions as Chief of State 
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and as chief executive. Thus he not merely signs the pardon 
which frees a convicted criminal; he also decides with the 
assistance of the Attorney-General whether a pardon shall 
be granted. This latter is a function which, in Britain and 
Canada, rests, not with the King or Governor-General but 
with the Home Secretary and Minister of Justice respectively. 
The President not only promulgates ordinances, he decides 
upon and takes responsibility for their content. It will be 
convenient, therefore, to go on at once to the official functions 
of the executive of the United States, remembering always 
that he cannot begin to give personal attention to the com- 
pass of his office and that, in most matters, the advice of 
subordinates has to be accepted. 

The President is elected for a four-year term by an elec- 
toral college to which each of the states contributes a 
number of electors equal to the total number of senators 
and representatives to which the state is entitled in Congress. 
These electors, chosen as the laws of the separate states 
prescribe, meet and ballot for the candidates for the Presid- 
ency. The ballots are then sent to the capital and opened 
and counted by the president of the Senate in the presence 
of Congress. The person getting a majority of the electoral 
votes is declared to be President. 

Thus far goes the written constitution which intended 
the electors to exercise their personal judgment in casting 
their ballots. But the development of two strong political 
parties has resulted in a complete change in the substance 
behind these forms. At national conventions called for 
the purpose, the two parties each choose a party candidate 
for President. In each state, state laws enable each party to 
nominate a complete slate of candidates (usually prominent 
party workers) for election to the electoral college. On 
the day fixed for the presidential election, the electorate in 
each state goes to the polls and chooses by majority vote 
either the Democratic or Republican slate of candidates for 
the electoral college in that state. When the electors 
so chosen meet, they always plump for either the Democratic 
or Republican candidate for the Presidency. But since 
they are pledged from the beginning to vote for the candidate 
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of the party which nominated them, the result is a foregone 
conclusion as soon as it is known which complexion of 
electoral slate has been chosen in each state. The later 
formalities of the electors meeting to cast their votes, 
despatch of these ballots to Washington and the grave 
proceedings there are now empty forms whose only justifica- 
tion is the necessity of complying with the precise require- 
ments of the written constitution. The spirit changes but 
the letter remains. 

In effect, the President is elected by popular vote. This 
is not quite accurate because it is still the number of electoral 
votes which counts and it is possible for a candidate to win a 
majority of the votes of the electors without having a majority 
of the popular vote. Woodrow Wilson in 1912 was the last 
President to come to office without a popular majority. But 
even when he gets a majority of the popular vote it cannot 
always be said that he is the popular choice because the 
process of nominating presidential candidates often produces 
candidates whose decisive merit is that they are inoffensive 
to the important diverse elements in the party. 

The framers of the constitution did not want to create a 
replica of George III but they were fully aware that an 
executive must be able to act with energy and undivided 
purpose. To that end, they vested the executive power in 
one man. But one man could not run even the United 
States government of 1789. Executive assistants had to be 
provided. From time to time. Congress has created depart- 
ments of the executive, to the number of ten, each of which 
is headed by a secretary. These secretaries early became 
known as the President’s cabinet. They are chosen by the 
President with the consent of the Senate which almost 
never refuses to ratify his choice. As far as the constitution 
goes, his choice is limited only by the separation of powers 
which prevents a member of Congress from holding an office 
under the United States. In practice, his choice is to some 
degree limited by the political necessity of giving the cabinet 
a representative character. The great sections of the country, 
the great economic interests of labour, agriculture, and 
capital claim representation. Even religious denominations 
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and the League of Women Voters are not uninterested in 
the complexion of the cabinet. 

The Heavy Burdens of the President 

The members of the cabinet direct the work of the 
departments and advise the President on matters coming 
within his charge. But they are his subordinates and not 
his colleagues. He may ignore their advice. He may take 
decisions affecting their departments without consulting 
them. Often, his most confidential advisers are not in the 
cabinet at all. Even when the entire cabinet vote against 
his proposal, he may say, as Lincoln did, “Noes, seven, 
Ayes, one: the Ayes have it!” The cabinet is not collec- 
tively responsible with the President for the decisions taken. 
He is the executive and he alone carries the responsibility. 

Consequently, the President can do little to shift the 
burdens of his office. No interest of power and consequence 
is willing to accept a denial of its demands from the head 
of a department. It insists on having a decision from the 
President. Because the cabinet cannot compel him to take 
account of their views, they often do not give him the blunt, 
candid criticism he needs. Not being responsible along with 
him, they are not uncommonly irresponsible and unco- 
operative. He can dismiss them but it is often politically 
inexpedient to reveal a rift in the cabinet. There is constant 
danger that they — and his unofficial advisers — ^will become 
sycophants flattering him with too ready confirmation of 
his views. Like all men who reach a high pinnacle of author- 
ity, the President is likely to be isolated and lonely. 

The steadily growing burdens of the office and the weak- 
ness of the cabinet as an advising and deliberating body 
have led to the establishment of a White House secretariat. 
As the name indicates, this secretariat is a personal staff for 
the President, composed of several secretaries and six 
executive assistants (the latter group added in 1939) as well 
as a numerous clerical staff. Their function is to collect 
information relevant to the countless decisions the President 
has to make and to furnish liaison with Congress and the 
numerous executive agencies. 
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A brief summary cannot give a just impression of the 
scope of the executive office. The constitution charges the 
President to see that the laws are faithfully executed. Today, 
this means that he must supervise the vast range of regulation 
and services of the positive state in so far as they are federal 
and not matters for the separate states. Congress annually 
piles new duties on the executive, many of which are really 
of a legislative nature.^ Whether through delegation by 
Congress or through the inherent ordinance power of the 
executive, the President must now make ordinances and 
regulations which, in sheer bulk, dwarf the output of Congress 
into insignificance. He must see to the appointment and 
direction of the officers necessary for the tasks in hand. 
The Senate shares in appointments to the “higher” offices 
which numbered about 16,000 just before the outbreak of 
World War II. The “lower” offices are mostly filled by 
heads of departments under civil service regulations. Yet 
the President must often attend, perfunctorily or otherwise, 
to several thousand appointments in the course of a year. 
Subject to civil service regulations, he has power to discipline 
and remove the executive officers of the United States. 

He has charge of the conduct of foreign policy subject to 
Senate approval of treaties. While Congress declares war, 
it is his task to see that the war is fought with energy and 
intelligence to a successful conclusion. Much discretionary 
power and heavy responsibility lie with him to deal with all 
emergencies affecting the nation, whether war or civil 
disturbance. In addition under present conditions, he must 
give much of his time to the developing of legislative policy, 
despite the separation of powers. More will be said on this 
point later. Finally, the administrative organization of the 
government of the United States is now so huge that it is 
a tremendous task to combat its inertia, subdue its internal 
rivalries, and erase its cross-purposes. Testimony is almost 
unanimous that the President’s burden is too great for any 
man to carry. 

*The natural query whether this does not violate the separation of powers 
will be considered later. 
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It has already been said that the positive state has 
everywhere aggrandized the executive. The American 
Presidency is a striking illustration of this truth. The 
executive must actually perform the tasks of modem govern- 
ment, tasks of such importance to the economy and com- 
munity life that inefficiency or failure is serious. The Presi- 
dent is responsible and his powers tend to become commen- 
surate with the responsibility. In any crisis which requires 
something to be done, almost everyone looks to the President. 
The country, it is said, needs leadership and knows it. Con- 
gress, for reasons which will appear, is peculiarly unfitted 
to give this leadership and so it must come from the President. 

The clearest and most dramatic proof of this comes in 
the field of foreign affairs. Congress can legislate the country 
into isolationism and the Senate can reject all entangling 
alliances. Yet the President actually conducts foreign policy 
and he may take irrevocable steps which in effect commit 
the country to intervention. While he cannot make treaties, 
he can make executive agreements with foreign states, 
which often are as effective as treaties. His power to recog- 
nize, or refuse to recognize, newly established governments 
can be used with decisive effect. In short, his conduct of 
foreign affairs, as one interpretation of Franklin Roosevelt’s 
policy from 1939-41 would have it, may make war inevitable. 
And when it comes, the President who has been preparing 
for it while Congress has not is likely to have the major share 
in deciding how it is to be fought. 

President Roosevelt and his advisers, and not Congress, 
framed the New Deal. It is true this was an emergency like 
war, but Theodore Roosevelt and Woodrow Wilson exercised 
similar, if not as great, influence on legislation. The legisla- 
tion of today is often enacted in general terms. Its detailed 
application depends more and more on rules and regulations 
and particular discretionary decisions taken by the executive. 
The President, or his subordinates over whom he has power 
of control, exercise these discretionary powers and the great 
interests of the country find they must deal with the President 
as well as with Congress. 



78 


DEMOCRATIC GOVERKMENT AND POLITICS 


At every turn, eyes are focused on the President. His 
constitutional powers are not all equal to what he is expected 
to do. But the facts that everyone listens when he speaks 
and that he can reach everybody through the radio and press 
conferences, often give him decisive influence where he lacks 
power. The White House has been called the biggest pulpit 
in the country. The man who can sway this congregation 
has something better than formal power. The more serious 
issue is whether one man can do what is now expected of 
the President. 

The Cabinet as the British Executive 

In Britain, the executive, in the narrow sense under 
consideration here, is the cabinet. It consists of the Prime 
Minister and some twenty colleagues who are appointed 
heads of the more important departments of the government. 
It has now about twice as many members as it had a hundred 
years ago. As the activities of government expanded, 
important new departments (labour, health, education, 
transport, and so on) were organized and room had to be 
found in the cabinet for their heads. It is now admittedly 
too large for effective discussion and decision, but the only 
feasible way to reduce its size is to reduce the number of 
important departments by amalgamation. 

The King calls on the leader of the majority party in the 
newly elected House of Commons to be Prime Minister. 
The Prime Minister is then free to choose his cabinet. The 
only constitutional limitation is that the persons he chooses 
must either have a seat in Parliament or get one without 
delay. The linking of the cabinet with Parliament is vital 
to the British system. 

The British Parliament is composed of two chambers, 
the House of Commons and the House of Lords. While 
members of the cabinet may be chosen from either House, 
the great majority are always from the House of Commons. 
As we shall see later, the House of Lords is not representative 
of the electorate and has lost most of the powers it once had. 
The House of Commons represents the electorate and only 
by retaining its confidence can the cabinet retain office. 
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Accordingly, most, although not all, members of the cabinet 
are chosen from the House of Commons. It is said that the 
cabinet is responsible to Parliament but it would be more 
accurate to say it is responsible to the House of Commons. 

As a matter of practical politics, the Prime Minister in 
picking his cabinet has to give weight to the same kind of 
considerations as affect the President’s choice of a cabinet. 
The Scots and the Welsh and the various sections of England 
must not be forgotten. Important social and economic 
interests cannot be passed over. Certain alliances within 
the party support the Prime Minister’s leadership of his 
party. These must be held together and the bargains on 
which they are based must be kept. In addition, the Pnme 
Minister’s choice is further limited by factors which the 
President can ignore. Not only must the British cabinet be 
chosen from Parliament but certain members of Parliament, 
particularly of the House of Commons, have special claims 
to consideration. Members of former cabinets, members 
who are able parliamentarians and effective critics when the 
party is in opposition, are difficult to exclude. It may even 
be necessary for the Prime Minister to include in the cabinet 
an unsuccessful rival for the leadership of the party. There 
may be some claimant for cabinet rank whose only recom- 
mendation is that it will be safer to have him inside than 
outside. Many exceedingly delicate decisions must be made, 
for the Prime Minister, unlike the President, must pick a 
team of colleagues who will work together and always defend 
one another in public, who can command the respect of the 
House of Commons and retain the confidence of the majority 
therein, who can defend their departments effectively in 
Parliament as well as direct them efficiently. 

The members of the cabinet are all ministers of the 
Crown, a body of equals. They need to be united by mutual 
respect, if not by affection. It is, of course, impossible for 
twenty men genuinely to agree on all major issues. At the 
same time, it will not do for foreign policy to commit itself 
to preparation for war while financial policy insists on a 
sharp cut in all government expenditures. Major policy 
is a unity; the ship of state cannot sail in different directions 
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at one and the same time. Hence the conventions of the 
constitution which seek to get from the team the concerted 
action which a King or a President can supply. 

Avhile each minister is responsible individually to Parlia- 
ment for the operation of his department, all members of 
the cabinet are responsible collectively for each department 
and for general policy. This does not mean that all decisions 
are taken collectively; that would be physically impossible 
today. It does mean that when a minister has taken an 
important decision on his own initiative, the others must 
either stand by and defend him in the face of parliamentary 
criticism or throw him to the wolves. As a result, each 
hesitates to take important decisions without prior consul- 
tation with the Prime Minister at least, and each takes a 
personal interest in what the others are doing. Every de- 
cision taken in cabinet must be supported by all. A minister 
who is doubtful of the wisdom of a decision must either 
conceal his misgivings or part company with his colleagues. 
Lord Melbourne is reported to have told his cabinet on one 
occasion that he did not much care what decision was taken 
as long as they all told the same story. Mistakes in policy 
are not likely to be as disastrous to confidence, in Parliament 
and in the country, as are evidences of internal disagreement. 

It is therefore vitally important for the Prime Minister 
to pick a good team and hold them together. The greatest 
single advantage he can have in his selection is to be able to 
pick them from a single political party. This ensures, to 
begin with, a certain similarity of view and temperament. 
All have strong loyalties to the party and hesitate to jeopard- 
ize its fortunes by open dissension. Equally important, the 
political fortunes of each are bound up with those of the party. 
Each knows that the party will punish revolts and this 
disciplines toward agreement. These favourable conditions 
do not exist when a cabinet is chosen from a coalition of 
parties. In 1932, the cabinet of the National Coalition could 
not agree on tariff policy and they publicly announced an 
agreement to differ on this question. Such a formula will 
work only within very narrow limits and it weakens a govern- 
ment dangerously. 
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As long as it works within the confines of a two-party 
system, the British cabinet is a remarkably successful device 
for combining vigorous and unified direction, joint counsel, 
and mutual criticism, and for the maturing of decisions 
through discussion. The frank discussion and blunt criticism 
which the President of the United States needs so badly, the 
cabinet system when working satisfactorily provides for each 
of its members. But it will not work satisfactorily when 
the cabinet has to be pieced together from two or more parties. 

Every team needs a captain and this leadership is accorded 
to the Prime Minister. It is commonly said that the only 
significance of the “prime” is to make him first among equals. 
This phrase, however, means nothing unless it means he is 
something more than an equal. With the coming of the 
popular franchise and strongly disciplined political parties, 
it was inevitable that the acknowledged leader of the majority 
party would have significant pre-eminence in the cabinet. 
He is a key figure in the central organization of the party, he 
leads the party in Parliament and in election campaigns, and 
so has an immense influence on the policy and platform of 
the party. There is much drama in leadership and little 
in complex policies no matter how important they may be 
for the country. That section of the electorate which is not 
rigidly frozen in its party allegiance, does not — as indeed you 
cannot — separate men from measures. Thus general elections 
have tended to become personal contests between the leaders 
of the rival parties and the verdict at the polls the choice of 
a Prime Minister by the people. He has a mandate to lead 
which his colleagues lack. 

The Prime Minister’s pre-eminence is evident at every 
turn. He is the channel of communication between the 
cabinet and the King. In sudden emergencies where there 
is not time to consult the cabinet, he will act on his own 
initiative. Particular ministers after consulting him will 
often take decisions they would not risk on their own judg- 
ment. The House of Commons and the country expect him 
to make all important statements on policy. On advice from 
him, the King will dismiss a minister. Most important, it is 
now settled as a result of the practice of recent years that the 



82 


DEMOCRATIC GOVERNMENT AND POLITICS 


decision to advise a dissolution of Parliament rests solely 
with him. This is a heavy weapon to keep hanging over the 
heads of a cabinet which cannot make up its mind. 

Yet he remains the captain of a team and has not become 
a chief executive for two main reasons. First, the other 
ministers of the cabinet are equally responsible to Parliament 
and thus have an equal personal stake in policy. He has to 
carry them with him. Secondly, his leadership of the govern- 
ment depends on maintaining control over the House of 
Commons. He cannot risk frequent resignations and dis- 
missals, nor weak and unconvincing support of policy by his 
colleagues on the floor of the House, for that will undermine 
the solidarity of the party majority. The knowledge that 
they must all hang together or hang separately not only 
disposes them to earnest effort at agreement but also limits 
what the Prime Minister can do with his unquestioned pre- 
eminence. It insures the fullness of discussion and candour 
in criticism which the President of the United States often 
fails to get in his cabinet. 

The Functions of the British Cabinet 

The broad functions of the cabinet can now be stated very 
briefly. As heads of departments, they furnish direction 
and drive to the activities of the civil service. They defend 
the actions of their departments in Parliament, discharging 
their responsibility to Parliament by answering without 
demur the most trivial questions in minute detail. No Civil 
servant is ever asked or allowed to defend himself in Parlia- 
ment. The minister is responsible for every action and he 
does not shirk it unless, of course, he can plead actual insub- 
ordination by a civil servant. Collectively, they must co- 
ordinate the work of their separate departments, ironing out 
inter-departmental disputes and thus integrating the diverse 
activities of hundreds of thousands of civil servants. 

As an executive committee of Parliament, they must 
organize the work which the House of Commons particularly 
is expected to do in a session. They allot the time to be spent 
on particular matters, prepare the budget and the legislative 
programme which the House is to consider. They pilot 
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government bills through the House explaining their purpose 
and meaning, and defending them against criticism. Through 
their pervasive control, they channel the energies of the House 
which otherwise would be largely dissipated in discussion, 
into concrete accomplishments in the form of legislation. 

It is through the cabinet that Parliament effects its 
criticism and surveillance of daily administration. On the 
other hand, the cabinet brings to Parliament the accumulated 
knowledge and experience which the civil service collects in 
the course of administration and which is a vital ingredient 
in the making of policy for the future. It brings these data 
forward, not in a heterogeneous mass, but transmuted into 
the form of proposed amendments to existing laws, or matured 
plans for new legislation. It almost invariably persuades 
Parliament to accept its programme without substantial 
modification because it can rely on a party majority in the 
House of Commons fortified in its loyalty by the threat of a 
dissolution of Parliament. This gives rise to the charge 
that the cabinet dictates to a subservient House of Com- 
mons — an indictment which will be considered later. At 
present, it is sufficient to see why Bagehot described the 
cabinet as a buckle linking Parliament and the executive 
(meaning the executive in the broad inclusive sense) and why 
it can also be described as the mainspring of government. 

Directing the work of a department in a government 
which engages in such a wide range of activities is in itself a 
heavy burden on a minister even when he can rely on a 
number of able senior civil servants. When the tasks of 
co-ordinating the work of all departments, defending his 
department and general government policy in Parliament, 
maturing policy and guiding legislation through Parliament 
are added, it can be seen why the cabinet is said to be over- 
worked and the job of the Prime Minister to be an exhausting 
one. The Prime Minister does not normally take on the 
work of a heavy department but he has a host of other 
concerns from which his colleagues are free. There are 
several other posts which are sinecures such as Lord Privy 
Seal and Lord President of the Council. The Prime Minister 
generally gives these to men whose advice and assistance on 
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general policy are needed but who do not wish to carry 
exacting administrative burdens. Despite this, a number of 
devices to ease and simplify the work of the cabinet have had 
to be introduced. 

For many years, it has been the practice to appoint one 
or more parliamentary secretaries in each of the important 
departments of the government. The parliamentary secre- 
taries are members of the ministry but not of the cabinet. 
Such posts are generally given to promising younger men in 
the party to keep them satisfied for the moment and train 
them for higher things. They assist the ministers in adminis- 
tration, and in answering questions and defending their 
departments in the House. 

As the volume of decisions to be taken by the cabinet grew 
and as these decisions came to involve more and more con- 
siderations, cabinet meetings became more frequent and dis- 
cussions more prolonged, interfering with the time available 
for other pressing duties. Some relief has been found in the 
use of small committees of cabinet. Many problems concern 
two or more departments very closely and others in minor 
degree or scarcely at all. Small committees of cabinet are 
set up to try for agreement on such issues thus saving the 
time of the larger body for more general questions. If the 
committee can agree, the cabinet as a whole seldom needs to 
spend time on the matter. Committees are now an estab- 
lished feature of cabinet procedure, even flowering out into 
sub-committees where the issues are complex. This pro- 
cedure helps to meet the mounting pressures of the positive 
state but its use is limited by the fact that the ministers whose 
departmental duties are heaviest will generally be those 
having to carry the major burden of committee work. 

As already noted, the cabinet is now at least twice as 
large as it should be for effective discussion and speedy de- 
cision — another reason for seeking relief through small com- 
mittees. The delay involved in reaching decisions becomes 
quite intolerable in time of war. Lloyd George summed it 
up by saying you cannot wage war with a Sanhedrim. When 
he became Prime Minister in the First World War, he set up 
a small War Cabinet of five members (later enlarged). 
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These had no departmental duties and devoted themselves to 
planning the conduct of the war. As almost every aspect of 
domestic policy was necessarily subordinated to the dominant 
aim of winning the war, the War Cabinet was, in effect, the 
cabinet. It made wide use of committees and sub-com- 
mittees for investigating and reporting on the multitudinous 
matters it had to decide. The use of this small inner cabinet 
made for more rapid dispatch of business but the divorce of 
deliberation on policy from the direction of administration in 
the several departments proved to be most unsatisfactory. 

It is worth noting that the War Cabinet in World War II 
did not follow the earlier precedent in this respect, but was 
largely composed of ministers who headed the departments 
most vitally concerned with prosecuting the war. The best 
decision as to what to do next cannot be made without 
knowing in detail what is now being done and bringing that 
experience to bear on the decision. The solution of the 
problem of the overlarge and over-worked cabinet is not to 
be found in separating the thinking from the doing. The 
only feasible way to reduce the size of the cabinet is to re- 
organize the work of the government into fewer larger depart- 
ments. Unfortunately, this greatly increases the work and 
responsibility of ministers at the head of these mammoth 
departments. 

The congestion of cabinet business is not merely a war- 
time problem. The peace-time scope of government action 
piles up work of comparable magnitude for the cabinet. The 
effective working of the cabinet system in these circumstances 
seems to require a concentration of still heavier responsibility 
on fewer men. They will be compelled to rely still more 
extensively on senior civil servants, parliamentary secre- 
taries, and on many committees. The result, it is to be 
feared, will be that members of the cabinet will not have 
effective control of many matters for which they must be 
held responsible. 

The new scope and complexity of cabinet duties is under- 
lined by the establishment of a cabinet office under a secretary 
to the cabinet. Originally the cabinet was a cabal whose 
very existence was not free from doubt. The doubt has 
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vanished but the deliberations have remained secret in the 
highest degree. Throughout the nineteenth century, how- 
ever, the proceedings of the cabinet were most informal. A 
minister who wished to raise a matter notified the Prime 
Minister beforehand and then spoke to the point at the 
meeting. The agenda was in the Prime Minister’s head and 
the only record of decision was the minute made by the 
Prime Minister for the purpose of informing the King. 
Nothing perhaps so clearly reveals the easy tempo of British 
government in the nineteenth century as the casual jotting 
down of decisions on the backs of envelopes. 

This lack of system became unworkable in World War I, 
A secretary to the cabinet was appointed in 1917, and has 
continued since that time. He prepares the agenda for, and 
keeps the minutes of, cabinet meetings. Except in cases of 
urgency, a minister who wants to bring a matter to cabinet 
must first consult the other departments concerned and then 
prepare a memorandum setting out the matter in detail. 
The cabinet office then circulates the memorandum several 
days before the meeting at which it will be raised. Thus all 
members of the cabinet are apprised in advance of the nature 
of the question and those particularly concerned have had 
time to develop their views on it. A dozen or more higher 
civil servants will have posted their particular ministers on 
how the matter affects their departments. Business can be 
dispatched more rapidly and with a fuller knowledge of what 
is involved in the decision. Extraordinary precautions are 
taken to ensure the secrecy of these memoranda and of the 
minutes of cabinet meetings. 

The Canadian Cabinet 

Canadian government, apart from its federal aspect, is 
modelled on British government. The Canadian cabinet 
performs the same functions and stands in the same formal 
relationship to Parliament as the British cabinet. The 
acknowledged leader of the majority party in a newly elected 
House of Commons becomes Prime Minister. He picks his 
colleagues from the supporters of his party in Parliament. 
The cabinet so selected is individually and collectively re- 
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Sponsible to Parliament for the conduct of administration. 
Yet in the construction of a cabinet and in its methods of 
working, there are significant differences from the British 
practice. 

Most of the differences spring from two sources. First, 
the Dominion of Canada is a federation of nine distinct 
provinces, a fact which must always be remembered when a 
new Dominion cabinet is being formed. Secondly, the 
national government in Canada, apart from the emergencies 
of war, has never thus far engaged in a range of activities 
comparable to those carried on by the British governments. 
A high proportion of the governmental functions carried on 
in Canada are in the hands of the nine provincial govern- 
ments. So, while the Dominion cabinet has always to keep 
in mind the bearing of its actions on provincial governments 
and politics — considerations from which the British cabinet 
is free — it has not been compelled, except in war-time, to 
adjust its procedure to the same congestion of business which 
piles up before the British cabinet. Attention will be limited 
here to the principal points of difference. 

When a party leader is called on by the Governor-General 
to form a cabinet he has to attend to the same kind of con- 
siderations which guide the British Prime Minister in his 
selection. Yet these can scarcely be said to be his primary 
concern. Well-established custom which has almost hard- 
ened into a convention of the constitution requires him to 
distribute cabinet posts so as to give representation to the 
provinces, and even to minorities and sections within prov- 
inces. Representation in the Dominion cabinet is accorded 
to provinces as regions, to the portion of the electorate which 
resides in a particular area, and not to provincial governments 
as such. For example, when a Liberal government is in 
power in Ottawa, the cabinet minister from Alberta is not 
in any sense a representative of the Social Credit government 
in Alberta. 

Custom is generally somewhat vague, and in this case it 
does not prescribe the exact representation to be given. 
Generally speaking, Quebec has been allotted at least four 
and this representation is always balanced by four or more 
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from Ontario. Each of the other provinces demands at least 
one although it is becoming very difficult for Prince Edward 
Island to maintain its claim. It is generally understood that 
three of the ministers from Quebec are to be French-speaking 
Catholics while one represents the English-speaking minority 
in Quebec. The considerable French-speaking population 
outside Quebec is usually represented and the English- 
speaking Catholics usually find a spokesman, often in one 
of the ministers chosen from Ontario. In addition, certain 
sections of the country have established claims to particular 
portfolios. For example, for many years ministers of agri- 
culture have been drawn from the Prairie Provinces, and 
ministers of fisheries from the Maritime Provinces. 

The exact distribution of cabinet posts along these lines 
varies from time to time but the sectional, ethnic, and 
religious diversity of the country is always recognized in the 
composition of the Dominion cabinet. If one can judge from 
the practice of the past, this scheme of composition is the 
first imperative in cabinet-making and any radical departure 
from it is likely to weaken the prospects of the offending 
political party with the sections or groups whose expectations 
have been slighted. 

The necessity of giving the cabinet a federal character 
limits the Prime Minister’s choice of colleagues in two ways. 
On the one hand, it is often hard to find cabinet timber among 
the members of his party returned to the House of Commons 
from particular provinces or by particular minorities. Since 
he scarcely dares to pass them over, the quality of the cabinet 
is sometimes lowered. On the other hand, by the same token, 
he may be compelled to pass over able parliamentarians who 
could almost insist on inclusion in Britain. One result is 
that the Canadian national parties do not always manage to 
maintain a corps of recognized party leaders with long experi- 
ence in Parliament and in office. Cabinet posts so often 
have to go to men whose previous political career has been 
undistinguished or limited to one province. Men who are 
relatively or entirely unknown in national politics commonly 
turn up in the cabinet particularly after an election which 
brings a change of government. 
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It will be explained later that the national political parties 
in Canada are not close-knit, well-disciplined organizations 
as they are in Britain. It will suffice here to note that the 
Dominion cabinet is not so much composed of a body of 
recognized leaders of a national party as it is of representatives 
of provinces and of ethnic and religious groups. Conse- 
quently, the attitude of the cabinet on the national questions 
it has to decide is often strongly influenced by sectional and 
other particularistic considerations. 

A minister always has to put the view of the province or 
other group he represents. For example, when tariff policy 
is being considered in the cabinet, the minister of agriculture 
representing one or other of the Prairie Provinces must remind 
his colleagues of the special prairie attitude on tariffs. In all 
matters of federal administration affecting a particular prov- 
ince, that province has a friend at court in the person of the 
minister from that province. Appointments to federal jobs 
in a province are generally made on the recommendation of 
the minister from that province.* The Fathers of Con- 
federation intended the Senate to represent the several prov- 
inces in the councils of the Dominion. As things have turned 
out, the Senate has no great influence and it does not in any 
marked way represent provincial points of view. But the 
champions of provincial interests have established them- 
selves in the seats of power in the cabinet. 

The relatively modest peace-time functions of the 
Dominion cabinet have also affected its structure. Except 
un4er the stress of war, the number of departments in the 
Dominion government has rarely risen above fifteen while in 
Britain the number of departments, major and minor, is 
never less than twenty-five. Moreover, the peace-time load 
of departmental work in the Dominion government has never 
been so great as to compel the appointment of junior assistant 
ministers while in Britain there are roughly as many of these 
as there are ministerial heads of departments. So the British 
ministry is always sixty or more, of whom some twenty of 
the important ministers form the cabinet. 

®Only, of course, in the case of jobs which are not controlled by the Civil 
Service Commission 
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In Canada, with negligible exceptions, all ministers have 
been members of the cabinet and also heads of departments. 
In World War I, three parliamentary secretaries were tempo- 
rarily appointed but no further use of this device for easing 
the burdens of ministers was made until the appointment of 
a number of parliamentary assistants, as they are now called, 
in World War II. The use of ministers without portfolios is 
decreasing rather than increasing. The demand for ministers 
who are to contribute wisdom without sharing administrative 
burdens nowadays rarely exceeds one. He is a member of the 
Senate and is appointed mainly because of the need to have 
a spokesman for the cabinet in the Senate. Thus in times of 
peace, the numbers in the Canadian cabinet have fluctuated 
between fifteen and twenty. 

The relatively lighter burden of departmental duties in 
Canada has had another important effect. It has made it 
possible — although by no means wise or useful — for the cabi- 
net to give much closer attention to the details of adminis- 
tration than is possible in Britain. Everyone who contrasts 
the Canadian and British cabinets is struck by this difference. 
Much minor detail which in Britain is left to the discretion 
of the minister must be dealt with by order-in-council in 
Canada, i.e., a decision of the cabinet is necessary. The most 
obvious examples are appointments to minor jobs and the 
awarding of contracts of various kinds. Attention to detail 
of this kind makes the ministers very busy and lowers the 
quality of thought they can give to larger issues of policy. 
But in times of peace their burdens have never been so great 
as to make it necessary for them to abandon their concern 
over small details of administration. 

Part of this concern arises from the federal character of 
the cabinet. If the minister from Manitoba is to keep track 
of and some control over the actions of the federal govern- 
ment in Manitoba, he has to know what other departments 
as well as his own are doing. Other ministers feel the same 
need and the most effective device is to require that a large 
proportion of federal business should be done by order-in- 
council, thus ensuring that significant matters cannot be 
settled without their knowledge. 
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Influences from two different directions, however, are 
lessening the cabinet’s pre-occupation with the minutiae of 
administration. Civil service reform has removed their 
influence over and interest in the bulk of appointments and 
promotions in the civil service. At the same time, the 
electorate shows a growing interest in the policies of the 
national goyemment and the sharp political sense of the 
cabinet responds to that interest. The day is gone when the 
interest of the constituencies in the national government was 
limited to jobs, contracts, public works, and similar per- 
quisites. At any rate, since 1940, the approval of a good deal 
of routine detail has been delegated to a committee of cabinet 
which meets immediately before the full sessions of the 
cabinet. 

In times of peace, the Canadian cabinet has never been 
compelled to make any significant use of committees. The 
Treasury Board, a finance committee of the cabinet, has been 
the only active permanent committee in peace-time. The 
First World War and the problems of reconstruction led to 
the temporary establishment of a war committee and several 
other committees. This precedent was followed in the 
Second World War when the vastly greater problem of 
organizing for total war led to a much more extended use of 
committees. In fact, the experience of the second war 
showed in other ways as well that when the Canadian cabinet 
has to carry a burden of work comparable to that falling on 
the British cabinet, the devices used by the latter have to be 
adopted. In 1940, a secretary to the cabinet was appointed 
with duties similar to those of the comparable official in 
Britain. In 1943, parliamentary assistants to seven of the 
ministers with the heaviest departmental duties were ap- 
pointed. These are members of Parliament who are chosen 
to assist their ministers, particularly with their parliamentary 
duties. They are not members of the cabinet nor do they 
have the rank of minister. 

It is impossible to say at present whether these war-time 
developments will be permanent. It is generally agreed that, 
even without the burdens of war, they were already overdue. 
The cabinet had managed to do without them at the price 



92 


DEMOCRATIC GOVERNMENT AND POLITICS 


of lowered efficiency. Perhaps their retention will depend 
on whether the post-war functions of the Dominion govern- 
ment recede to something close to the 1939 level or whether 
they remain permanently at a much higher level. The latter 
seems the more probable outcome. 



CHAPTER V 


THE LEGISLATURE: ITS FUNCTIONS 
AND PROCEDURE 

In the tripartite division of powers, the legislature makes the 
laws. This function includes the imposing of taxes and the 
appropriating of money to particular items of expenditure. 
The legislature is in theory the most august authority within 
the constitution. In Britain, as we have seen, Parliament is 
supreme over the constitution. By making laws and appropri- 
ating public money the legislature sets the tasks of the 
executive, determines what public services are to be rendered, 
and within what limits the government is to operate. In 
democratic theory, the legislature represents the people, or 
the community, and is supposed to exercise general surveil- 
lance over the executive to see that, in its actual adminis- 
tration, government is for the people and not against them. 
Even in the United States with an independently elected 
executive, this is expected of it in some degree. This surveil- 
lance works through the cabinet system in Great Britain and 
Canada; in the United States it works through the detailed 
legislative control of finance and administration, and through 
special legislative committees of investigation. 

The powerful weapon of impeachment is also available in 
the United States, the constitution authorizing the Senate to 
remove executive officers from the President down by this 
method. It is, however, very rarely used and then mainly 
against judges. It may well become obsolete as it has in 
Britain where the last case of impeachment of a minister 
before the House of Lords was in 1805. Although the House 
of Lords no longer exercises this power, it has other judicial 
functions which are still alive. The House of Lords tries all 
peers accused of serious offences and it is the final court of 
appeal for Great Britain and Northern Ireland. These are 
historical survivals and need no extended comment. The 
making of laws and keeping watch over the executive are the 
significant functions. 


03 
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The Composition of Upper Chambers 

The British Parliament and the federal legislatures of 
United States and Canada are all bicameral, composed of 
upper and lower chambers. The lower or popular chamber 
is in each case made up of representatives of territorial units, 
or constituencies, chosen by substantially adult suffrage. 
The lines of the constituencies are so drawn that each member 
roughly represents an equal number of individuals. The 
lower chamber is popular in the sense that it mirrors the 
nation, the nation being regarded as a number of collections 
of individuals resident in particular territorial areas. In the 
United States, the lower chamber, the House of Representa- 
tives, is chosen for a fixed period of two years, being regularly 
renewed at the end of that time by a fresh election. In 
Britain and Canada, the maximum life of the House of 
Commons is five years, but it may be cut short at any time 
by a dissolution leading to a general election. 

The House of Lords, the upper chamber in Britain, ante- 
dates the period of deliberate devising of political institutions 
and is a relic of the insistence of the feudal barons that they 
should advise — and control — the King whose centralizing 
ambitions always threatened to cut down their local per- 
quisites. By the rule of primogeniture, the eldest son of the 
feudal lord succeeded to his father’s estates and to his place 
on the Great Council advising the King. Today the heredi- 
tary peerage makes up by far the greatest part of the member- 
ship of the House of Lords. Of course, it must be remembered 
that most of the great feudal houses are long since extinct; 
the Bohuns, Mortimers, Mowbrays, and DeVeres are “in 
the urns and sepulchres of mortality.” The peers are mostly 
parvenus, having been created by royal letters patent since 
the seventeenth century. 

Indeed, the character of the peerage has almost completely 
changed since the Reform Act of 1832. Most of the existing 
peerages have been created since that time, almost half of 
them since 1900. The new peers of the nineteenth century 
were mostly men who had succeeded in industry and com- 
merce rather than great landlords. And increasingly now, 



THE legislature: ITS FUNCTIONS AND PROCEDURE 95 


peerages Eire granted for “political and public services.” 
Conspicuous service to the state in the civil service, in the 
armed services, in diplomacy, or in the professions may be 
rewarded by elevation. Political services meriting a peerage 
are of various kinds. Politicians may crown their careers by 
going to the House of Lords. Men of eminence whose counsel 
is wanted in the cabinet but who will not fight elections or 
undertake departmental responsibilities may be made peers 
to give them the necessary qualification for inclusion in the 
cabinet. And, of course, it is widely asserted that many are 
ennobled in return for handsome contributions to party 
campaign funds. 

Ennoblement is not a personal prerogative of the King. 
The Prime Minister, taking such suggestion and advice as he 
deems fit, recommends names to His Majesty. The King 
may object to the inclusion of particular persons or urge a 
candidate of his own and may on occasion win his point. 
•yBut, generally speaking, peerages are in the gift of the 
political party in power. 

In addition to the hereditary peers, the House of Lords 
includes the Princes of royal blood, princes of the church 
(twenty-six bishops and archbishops of the Church of 
England), representative Irish and Scottish peers, and seven 
Lords of Appeal, the latter being eminent lawyers and judges 
who are given life peerages to carry on the judicial work of 
the House of Lords. 

The Senate of the United States has ninety-six members, 
two from each state in the Union. The constitution origi- 
nally provided for their election by the state legislatures. 
But in 1913, pressure for more direct democratic choice 
combined with indignation at the manipulation of the state 
legislatures by would-be Senators forced an amendment to 
the constitution providing for popular election of the Senators 
in each state. They are elected for a term of six years, but 
one-third retire every two years and are replaced by new 
elections, thus combining a degree of continuity with frequent 
elections. 

/The Senate of Canada consists of ninety-six members 
chosen to represent the four great geographical sections of 
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the country. The Maritimes, Ontario, Quebec, and the 
Western Provinces are each assigned twenty-four senators. 
This representation is broken down still further. Each of 
the four western provinces is assigned six Senators, New 
Brunswick and Nova Scotia each have ten, and Prince 
Edward Island has four. Senators are appointed for life by 
the Governor-General on the advice of the Prime Minister. 
Membership in the Senate is in the gift of the party in the 
majority in the House of Commons and the power to appoint 
is used for party purposes. Considerations similar to those 
prevailing in Bntain determine the choice, though, of course, 
it is limited by the number of vacancies and the requirement 
that those chosen must be residents of the areas for which 
vacancies have occurred. Under these limitations, the 
exigencies of party leave little room for recognizing dis- 
tinguished public service, which is not of a specifically 
political nature. 

A minister who has outlived his usefulness in the cabinet 
can be promoted to the Senate. The pain of being dropped 
from high office is assuaged if one falls into a soft seat in 
the Senate. Just before an election, it is common for a 
number of politicians of the party in power to abandon 
active practice and go to the Senate. Others who have been 
active in the service of party although not in the front line 
as members of Parliament are also remembered. It would be 
difficult to say how much party management is eased by 
having a few senatorships to dangle as prizes or consolations 
but no doubt it is considerable. The use of such appointments 
for such purposes is not necessarily to be condemned. Politics 
generally demands heavy material sacrifices from those who 
make it a life-work and a seat in the Senate is not a generous 
compensation in many cases. If criticism is to be made, it 
should be at the frequency of appointment of rich men of 
powerful business connection for services of an unspecified 
character. Present indications, however, are that wealth 
and powerful business connections are of declining importance 
as qualifications for appointment to the Senate. 

The upper chambers of the United States and Canada 
were deliberate constructions with aim and purpose. Sheer 
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imitation of the British system and colonial precedents were 
factors in both cases but two other considerations were 
decisive. First, in each case, a number of states or provinces 
of greatly unequal size and population were being federated 
under a national government. Representation in the lower 
federal chamber was to be on the basis of population and it 
was thought that giving the states or provinces equal, or 
something approaching equal, representation in the upper 
chamber would safeguard the interests of the less populous 
in the general councils of the nation. 

These anticipations have been largely disappointed. In 
each case, the Senate has become at least as much represent- 
ative of economic and social interests of a nation-wide 
extent as of particular geographic sections. While the smaller 
states in the United States still cherish the defences offered 
by the Senate, in Canada, as the last chapter indicates, 
much more effective means have been found for representing 
provincial and sectional interests in the federal government. 

Secondly, the American and Canadian constitutions were 
formed, one at the outset, and the other in the early stages, 
of extension of the franchise toward adult suffrage. It was wide- 
ly feared that the people and the representatives they chose 
for the lower chamber would be easily swayed by gusts of 
emotion and even moved by the baser passions of envy and 
cupidity. It was thought to be important for stability, for 
the security of minorities, propertied and otherwise, that an 
upper chamber representing more conservative elements and 
not chosen by popular vote should check the vagaries and 
the envious appetite of the lower chamber. It was for this 
reason that indirect election and appointment for life respec- 
tively were chosen as the methods of recruitment. 

In this too, anticipations have been wrong. Lower 
chambers have not been nearly so passion-ridden as was 
feared. It is true that for many years before the change to 
popular election in the United States, the Senate was a 
bulwark of the great business interests against regulation by 
government and was popularly derided as “a millionaires’ 
club.” But this was due, perhaps, as much to the general 
domination of all American political life by big business in 
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that period as to the indirect election of Senators. Since 
direct popular election was introduced in 1913, the Senate 
has come increasingly to be moved by the impulses at work 
within the electorate as a whole. 

In Canada, the membership of the Senate has been of a 
predominantly conservative cast (in a social rather than a poli- 
tical sense) according an exaggerated representation to great 
business interests, but the political influence of the Senate has 
steadily declined almost to the vanishing point. Lacking entire- 
ly a popular basis in the electorate, it rarely has enough confi- 
dence in its convictions to stand firmly against what it regards 
as radical innovation. More important, the cabinet is respon- 
sible to the House of Commons and must bend all its energies 
to placating and holding the confidence of the lower chamber 
where the banns are read and all the solemn vows are taken. 

The Senate of the United States, on the other hand, has 
by no means declined into political impotence. The President 
does not find it necessary every day to cater to the lower 
house while he is continually compelled to woo the Senate. 
For the Senate shares with him in the appointing and 
treaty-making power, thus gaining prestige and influence. 
Senatorial courtesy, a well-settled usage of the constitution, 
in effect, assures to Senators of the President’s party control 
over a considerable number of appointments to government 
jobs in their respective states. This forges for them a powerful 
connection with the political party machines in the states, en- 
abling them to influence, and even at times to control, party 
nominations of candidates for the lower chamber. 

A six-year term frees them from frequent distraction over 
re-election from which, by contrast, a member of the House 
of Representatives with a two-year term is scarcely ever 
free. The continuity of membership afforded by staggered 
senatorial elections every two years is a great advantage. 
The fact that the Senate has less than a quarter of the number 
of members of the lower chamber contributes greatly to the 
quality and effectiveness of debate. All these factors, in 
turn, make the Senate attractive to able men. Members of 
the House of Representatives aspire to, and frequently 
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achieve, the Senate, giving it greater resources of mature 
political experience. 

As a result, the Senate is much more than a check on the 
lower chamber. Although the constitution gives both 
chambers equal powers in legislation and reserves to the 
lower chamber the initiation of all revenue bills, the Senate is 
the dominant partner in legislation. It amends at will 
legislation coming up from the lower chamber and smothers 
many bills in committees. When the two chambers disagree 
on a bill and a compromise has to be arranged through a 
conference committee, the Senate generally makes the fewest 
concessions. Thus the widespread doubts about the effec- 
tiveness of upper chambers do not apply to the Senate of the 
United States. In prestige and power, it rivals the British 
House of Commons. 

The Functions of Upper Chambers 

Generally speaking, however, there are grave doubts 
about the utility of upper chambers. Once the democratic 
principle that the will of the majority should prevail was 
widely accepted, it was inevitable that any forthright 
challenge of that will by an upper chamber should be regarded 
as insolent presumption. So when a trial of strength came 
in Britain over Lloyd George’s budget in 1909, the result 
was the Parliament Act of 1911, an ignominious defeat for 
the House of Lords. By the Act, its power over money bills 
which had already been modified by convention was com- 
pletely removed. A bill certified by the Speaker of the 
House of Commons to be a money bill no longer needs the 
Lords’ consent before becoming law. They retain a veto on 
non-money bills but this can be over-ridden by the House 
of Commons passing the measure three times in three succes- 
sive sessions in a period of not less than two years, "^he 
House of Lords has now only a suspending power. The 
Canadian Senate which has equal legislative powers with 
the House of Commons (except perhaps for money bills, a 
question on which the two Houses and the constitutional 
authorities disagree) has escaped a like clipping of its wings 
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by refraining from flying in outright defiance of the House 
of Commons. 

The upper chambers in Britain and Canada are now 
restricted to very narrow functions. It is sometimes suggested 
that they can be revivified and made highly useful by making 
them elective as in the case of the United States Senate. 
But if they are elected at the same time and on the same 
franchise as the lower house, they are likely to reflect much 
the same electoral opinion as the lower house and therefore 
to be superfluous. If they are elected at different times, or 
on different franchise, they may represent different popular 
moods or different general convictions respectively. The 
result would either be deadlock or, as the experience of the 
United States suggests, the practical primacy of one house 
over the other. 

The alternative reform, which can be accommodated 
to an almost infinite variety of ways of appointing the upper 
chambers, is the one adopted in Britain of deliberately 
reducing the powers of the upper chamber to a mere suspend- 
ing power. The voice of the people is the voice of God, but 
God speaks through fallible parties and politicians. The 
majority in the lower chamber, either in the first flush of 
victory, or in the hectic dying hours of a busy session, may 
well pass measures which, on maturer consideration, they 
would regret. So an upper chamber can check such legislative 
impulses without doing violence to the democratic dogma. 

Also, the lower chamber in countries with parliamentary 
government is badly congested because of the enormous 
grist of legislation, and because it is a forum for criticism of 
the executive and for party manoeuvres which take up a 
great deal of time. The upper chamber does not suffer much 
from these latter distractions. By sheer oversight, bills 
coming from the lower chamber often lack provisions neces- 
sary to their effective administration or contain clauses 
involving unnecessary difficulties or hardships for particular 
groups. The upper chamber has time to spend in trimming 
and polishing the measures which come rough-hewn from 
the lower chamber. 
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These suspending and revising functions are the main 
functions now performed by the House of Lords and the 
Canadian Senate. Yet even these are subject to criticism. 
No major legislative proposal, except in war-time, goes 
through the lower chamber without being preceded by 
extensive discussion there and in the country. There is, 
it is often urged, no justification for permitting the House 
of Lords to postpone the enactment of such a proposal for 
a further two years. 

However, it may be doubted whether any reform is of 
such immediacy that two years spent in broadening consent 
to it through the slow erosion of opposition are not well spent. 
For democracy is as much a matter of gaining the consent of 
minorities as it is of giving effect to the will of the majority. 
There is much to be said for the suspending function. The 
revising function also is important and is reasonably well 
performed considering the conditions under which it has to be 
done. Most bills must originate in the lower chamber and 
few reach the upper chamber till late in the session when they 
come in with a rush. The upper chamber is idle and over- 
whelmed by turns so that many bills must either be rejected 
outright or enacted substantially unchanged. Also, many 
of the amendments made in the upper chamber are sponsored, 
or at any rate accepted, by the government. On this ground 
it is sometimes urged that the revising function could be as 
well or better performed by a special revision committee of 
the House of Commons. 

Nevertheless, the handicap of an uneven flow of bills 
into the upper chamber could be largely overcome. And 
there is much to be said for a second chamber which has time 
for searching inquiry into the confused and complex facts 
which give rise to proposals for legislation. As we shall see 
later, one of the chief defects of legislatures today is that they 
rarely know enough about the facts to frame the laws most 
effectively. Neither the House of Lords nor the Senate in 
Canada has made full use of its time and talents for this pur- 
pose. But it is true that the Canadian Senate has made an 
important contribution to the legislative process through the 
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investigations made by its committees into economic and 
social issues. 

A very important function of the upper chamber in 
Britain and Canada is not legislative at all but consists in 
helping to lubricate the party system. As already noted, it 
often helps party leaders in forming or reforming a govern- 
ment and in executing other essential party manoeuvres to 
be able to kick someone upstairs. We do not know how the 
mechanics of the party system would work without this 
patronage but some equivalent for it would clearly have to 
be found. This is not an argument for retaining an upper 
chamber so much as a warning that few political institutions 
are purely vestigial, to be removed without some adverse 
organic effects. The resource of democratic politicians is 
infinite; they can even find uses for second chambers' 

Political parties which are bent on rapid and radical 
innovation are naturally deeply hostile to upper chambers. 
The great majority of the members of the House of Lords 
and the Senate of Canada have found the status quo good 
and will resist its wholesale dissolution. Most of the British 
peers never attend the sessions of the House of Lords except 
on occasions of ceremony or to vote against some measure 
which threatens drastic change. If and when the electorate 
gives a socialist party a clear mandate for a constitutional 
revolution, the upper chambers of Britain and Canada will 
find it hard to survive. The cry will be for extinction rather 
than reform but a compromise on the basis of popular election 
for a short term might be worked out. Until that moment 
comes, the issue is likely to lie uneasily quiet for raising it 
would raise a storm. It will not be discussed here because 
other matters of greater immediate and long-run importance 
must be considered. 

The Role of Political Parties in the 
Legislature 

The really important legislative functions are carried out 
in Britain and Canada by the House of Commons, and in 
the United States by the Senate and the House of Represen- 
tatives, all chosen for short terms by popular vote. But the 
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most significant facts about this method of choice have yet 
to be stated. Members of these legislative bodies are not 
chosen haphazardly by each voter balloting for his preference. 
The only candidates for election who ordinarily have any 
chance of election are selected and certified to the electorate 
by one or other of the well-established political parties. 

In Britain, candidates are normally chosen by the local 
party associations but, as localism is not strong in national 
politics and the candidate need not be resident in the con- 
stituency he hopes to represent, the central party organization 
influences the choice and sometimes actually provides the 
candidate. In Canada, there is no residence requirement for 
candidates but localism is strong and central party organ- 
izations generally find it difficult to influence the choice of 
candidates. The candidates are generally chosen by the 
delegates to party nominating conventions for the con- 
stituency. In the United States, where residence in the 
constituency is by custom an inflexible requirement, the 
central national organizations of the parties have no influence 
in nominations but state party organizations do. Candidates 
are almost all chosen in party primaries, preliminary elections 
within each political party to decide who shall be the party 
candidate. This device was adopted in most of the states 
between 1900 and 1910 to reduce the influence of the party 
organizations, as distinct from that of the rank and file of 
the party, in the choice of candidates. 

The influence of parties varies from one country to an- 
other owing to constitutional and other differences. So it is 
impossible to give a general description of the role of parties 
in the legislature which would be true for all three countries. 
What follows immediately here states the functions of 
parties at their highest, approximately as they have been 
performed in Great Britain. Parties operate similarly in 
Canada but they do not so completely dominate the legis- 
lature as in Britain. In the United States Congress, parties 
are relatively weak. These differences are highly significant 
but they must be left for fuller discussion in the succeeding 
chapter. 
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In choosing a candidate, the party is careful to pick, 
among other things, a sound party man, one who is loyal to 
the leadership and principles of the party. In recommending 
the candidate to the constituency, the party always justifies 
him by reference to the statesmanlike leadership and sound 
platform of the party. The candidate himself modestly 
subordinates his own claim to merit and preferment to his 
praise of the party. He dwells on its past record and its 
present promises, the integrity of its leaders and the wisdom 
of their policies. He might well repeat the self-depreciation 
of the hymn, “Nothing in my hand I bring” ! It is assumed 
throughout that the voting is not merely, or even mainly, 
to choose a person to represent the constituency but to get 
the verdict of the voters on the party, its leaders and its 
platform. 

These facts are the commonest of common knowledge 
but their meaning is not always grasped. Much wrath has 
been poured on the members of legislatures for meekly 
following their party when significant elements in their 
constituency objected, and much is made of proposals to 
make the member individually responsible and recallable by 
a majority in his constituency. It is forgotten that the 
member, generally speaking, never held himself out to be 
individually responsible and was not elected as an individual 
on his own account but rather as the representative of a 
party. The party takes the responsibility for the man and 
the platform, and the constituency is invited to make its 
reckoning with the party which, of course, it can effectively 
do by rejecting the party candidate in the next election. 
The political parties have insinuated themselves between the 
electorate and the legislature and the bulk of the public 
show their approval by voting for the party, for the party 
leader, for the party platform, rather than for the individual 
candidate. 

The party could not invite this responsibility, indeed, 
would not be taken seriously at all, unless it had the power 
to make good its promises. Political parties are taken 
seriously because if one or other of them gets a majority of 
the seats in the legislature, it is then in a strong position 
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enabling it to control the legislature and its doings. In 
Britain and Canada, the majority party delegates this power 
of controlling the legislature to the cabinet. In the United 
States, party organization in Congress itself performs this 
function although, for reasons to be considered later, the 
discipline imposed is not as firm and all-pervasive. In 
Britain and Canada, almost all bills introduced in the lower 
chambers are part of a unified party programme which gets 
disciplined support. In the United States, the unified party 
programme covers only a small percentage of the bills con- 
sidered by Congress. On many bills, therefore, discussion 
does not follow party lines at all. 

In each country, however, the legislature is compelled by 
the majority party to work to a more or less exacting time- 
table and to accept an order of priority of business which the 
party deems essential to the fulfilment of the responsibility 
it has accepted. Rules of procedure are adopted which limit 
debate and force decision on particular issues. Moreover, 
the party disciplines its members in the legislature. If they 
do not obey the leaders of their party, they may lose their 
voice in the distribution of party patronage, lose the support 
of party funds and party workers, and perhaps even the 
nomination itself, in the next election. 

The member, of course, keeps in close touch with his 
constituents and always furthers their interests where he can 
consistently with the party line. However, the really vital 
communication is not between the member and his con- 
stituents as individuals. It is between him, the local associ- 
ation of his party, and the central leadership of the party 
taking the form of a steady flow of Information, ad'vice, 
explanation, expostulation, and petition. If the intelligence 
thus coming in from all parts of the country Indicates that 
the announced policy of the party should be modified it is 
not revised through the open desertion of it by members of 
the party in debate in the legislature. The revision is made 
unobtrusively in the caucus of the members of the party who 
are in the legislature, or in secret conclave of the parlia- 
mentary leaders of the party, where the sensitive antennae 
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of the party organization reaching into all parts of the country 
register the shifts of opinion which urge adjustment. ‘ 

It is in these secret councils of the party that the substance 
of party policy is hammered out. Here in secrecy, and not 
in open debate in the legislature, members show what courage 
and independence they have. Here facts ably marshalled 
and convictions passionately expressed may change opinion 
and alter policy. Adjustments of view are arranged and in 
the end the party line gets almost unanimous support in the 
legislature from the members of the party. The purpose is 
to ensure that there will not be an open revolt of a section of 
the members of the party in the legislature imperilling the 
power of the party to fulfil the bulk of its engagements to 
the electorate. In contests for power, a united front is 
imperative. 

What has been said of the party with a majority in the 
legislature is almost as true of the erstwhile opposition party 
or parties, although the negative function of opposing does 
not require quite such steady discipline. Yet the line to be 
taken by the opposition is settled in party conclave in the 
same way. Nor is it to be thought that the order and 
priority of business is always imposed by the majority on the 
opposition. Much of the agenda of the legislature is settled 
by mutual consultation and accommodation between the 
leaders of the parties. It is the party system and not merely 
the party of the majority which dominates the legislature. 

This accounts for many of the features of democratic 
legislatures which the public finds so disillusioning. Parlia- 
ment is not the active centre of decision where great speeches 
sway opinion and make history. When the party leaders 
speak, they speak to the country as a whole and not to hold 
wavering followers or to precipitate defections from the 
opposition. Many members do not speak at all; most of 
them speak but little, and then mostly to their constituencies. 
Their vital function is to vote in accordance with decisions 
already made in the party councils. Here is the explanation 

^In Britain, the central party organizations are so effective in registering 
shifts of opinion in the constituencies that the party leaders rarely find it necessary 
to hold a caucus to debate an adjustment on party policy 



THE LEGISLATURE: ITS FUNCTIONS AND PROCEDURE 107 


of the empty seats (except when the party whips descry an 
approaching division or roll-call), the seeming triviality of 
debate, the scant attention, the almost discourteous lack of 
attention, to what is being said. 

Parties are arrayed against each other in competition for 
power, for the sweets of office as well as for the power to 
carry out the programme promised to the interests which 
support them. The psychological atmosphere thus generated 
is one of struggle, and when the parties are fully deployed in 
the legislature they tend to contest every inch of ground 
whether or not truth and the public interest are at stake. 
In these clashes, personal feuds and rivalries tend at times to 
overshadow issues of principle as the inspiration for debate. 
Yet many people expect the legislature to behave as if the 
fact of parties did not exist. 

As long as parties continue to perform their present role 
in government, legislative proceedings will be deeply affected 
by them. Elected representatives generally will be unable 
to take an independent line. The only parties which can 
afford the luxury of wide independence of speech and voting 
to their members in the legislature are those which have no 
immediate prospect of governing. The parties mediate be- 
tween the constituency and its representative, between the 
electorate and the legislature. 

The eighteenth-century three-fold division of govern- 
mental powers takes no account of the parties as organs of 
government because parties of the contemporary type did 
not then exist. The constitutions of the countries we are 
considering do not mention them at all. Indeed, except in 
the United States, there is no legislation regulating their 
activities. Political parties are far-reaching modifications of 
these constitutions through usage and convention. Obvi- 
ously, it will be necessary to give close attention to their 
organization and functions in later pages. Our immediate 
concern is with legislatures, and parties have been intro- 
duced only because some appreciation of the part they play 
in the legislature is necessary to understanding. 

The overshadowing significance of parties, where it exists, 
must not be taken to mean that the legislature is no more 
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than a Punch and Judy show where the puppets move 
through the unseen manipulations of parties. We should 
be in bad case indeed if laws were made and announced by 
a secret junta like a party caucus without possibility of 
appeal. Many men will acquiesce in private in decisions 
they would not defend in debate. When they know that 
they must justify their proposals in what is, despite all de- 
traction, the greatest forum in the country before an opposi- 
tion which will pounce on the slightest offence to the public 
sense of decency, a restraining influence of immense weight 
comes into play. One great service of the opposition lies, 
not in its spoken criticisms but in the mere fact of being there. 

As well, there are always two or more sides to a story and 
the majority party has not heard all of the other side until 
the opposition has had its say. Concession to the arguments 
of the opposition follows oftener than is generally believed. 
The public, despite its disillusionment, gets from the dramatic 
clash of parliamentary debate a grasp of the great issues of 
public policy which it cannot get in any other way until 
much larger resources are thrown into political education. 
Finally, the new laws made each year are only a tiny fraction 
of the old ones which are being administered day by day. 
Oppressive, wasteful, or neglectful administration will be a 
black mark against the party which presently controls the 
executive power if its behaviour can be given wide publicity. 
Questions in the House of Commons in Britain and Canada 
and investigations by the United States Congress expose 
such matters to the public gaze and the executive proceeds 
warily. Here again, it is not the actual gleanings of legis- 
lative surveillance which are of supreme importance but the 
ever-present threat of investigation. 

The discussion of many matters relevant to a well-rounded 
account of the place of the legislature in modem government 
must be postponed to later chapters. Here we are primarily 
concerned with the legislature as a distinct organ of govern- 
ment and the main emphasis will be on internal organization 
and procedure and on the role of parties in it. The emphasis 
will be highly selective and partial. The internal workings 
of each of the legislative bodies under review is a study in 
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itself and only the briefest sketch designed to bring certain 
important features into relief can be offered. 

Legislative Committees 

The growing torrent of legislation which must be enacted 
to meet the demands of the positive state puts increasing 
pressure on legislatures. Even though party organization 
formulates almost all of the new legislation (except in the 
United States) and guides it to the statute-book, these 
measures must be explained to the legislature and enacted 
by it, and time must also be found for debating general policy 
and examining the trend of administration of the manifold 
activities of government. It is not only a question of time 
but also of the sheer size of the legislature. Aside from the 
United States Senate, the Canadian House of Commons is 
the smallest active assembly with 245 members. The British 
House of Commons has over six hundred members. Each of 
them is too large for effective deliberation. Consequently 
there is increasing reliance on committees to divide the labour 
and thus to provide for more effective discussion. 

In each of the chambers of the United States Congress, a 
well-developed system of committees antedates the rush of 
legislation which has been rising for seventy-five years. This 
elaborate organization into committees was rendered neces- 
sary by the absence there of a general executive committee 
like the cabinet in Britain and Canada. Many standing 
committees were formed, each to carry some part of this 
function of examining proposals for legislation and deciding 
which of them should be recommended to the chambers. As 
the mass of legislative work mounted, these committees came 
to dominate Congress in somewhat the same fashion that the 
British cabinet dominates the House of Commons. The 
standing committees are appointed after each congressional 
election for a period of two years. In each chamber, there 
is a standing committee for each of the important recurring 
subjects of legislation. The number of standing committees 
varies from time to time. At present, there are forty-eight 
in the House of Representatives and thirty-three in the 
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Senate. The really important ones number about a dozen 
in each chamber. 

Eiach party is entitled to membership on each committee 
proportionate to its strength in the chambers. When the 
time comes to appoint committees, the members of each 
party in each chamber meet in party caucus and select a 
committee on committees. Each committee on committees 
then nominates members of its party to fill the quota to 
which the party is entitled on the standing committees of 
the chamber.. These nominations are ratified almost as a 
matter of course, first by the appropriate party caucuses and 
then by the appropriate chamber as a whole. 

As we shall see later, the standing committees of Congress 
substantially make the laws. Thus those who effectively 
choose the standing committees have a great influence on 
what laws are made. The committees on committees are 
composed in each case of a small group of party leaders or 
their nominees. This gives some indication of the extent 
to which the party system, if not the majority party, can 
control Congress. In fact, the majority party can control 
the decisions of the standing committees when it chooses. 
In addition, chairmanship of each standing committee goes 
almost automatically to the member of the majority party in 
the chamber who has had the longest continuous service on 
the committee. A skilful chairman who has had a long 
experience on a committee and has accumulated a wide 
knowledge of the range of matters with which the committee 
deals can exercise a powerful influence on its deliberations. 

All bills and proposals for legislation go automatically to 
the standing committees before being considered by the 
House as a whole. Party lines are relaxed and almost ignored 
in discussion. To aid them in reaching the recommendations 
they will make to the House, the committees hold hearings, 
public or private, where civil servants, disinterested experts, 
and lobbyists representing the interests concerned are heard 
pro and con on the subject. Enormous numbers of proposals 
for legislation are quietly smothered in committee. On the 
average, less than a tithe of those referred to committee ever 
emerge therefrom. Congress can insist that a bill be re- 
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ported out of committee but rarely does so. Those which are 
not killed in committee are often subjected to major opera- 
tions re-making them in such a way that their sponsors would 
hardly know them. Of course, the majority party can control 
the committee and compel it to report to Congress bills which 
the party is backing, or which the President, provided he is 
of the same party, urgently wants to go forward. 

The vital work of the United States Congress is done in 
the standing committees. The discussions being private, 
speeches are to the point and not to the constituencies. 
Representatives of protesting groups are heard and they 
often get some portion of the concessions for which they 
press. The form in which the bill is finally reported out is 
generally satisfactory to the majority party and Congress 
rarely makes significant changes in any bill which is positively 
recommended by the standing committees. In other words, 
the committees are performing the functions of the British 
cabinet although there is much less often a party line to which 
to hew. 

In this way, the labour of the legislature is divided and a 
bigger harvest of legislation is produced. However, it must 
be said that in so far as the effective decisions are taken by 
small committees ranging in number from four to forty 
members, the representative character of deliberation on law- 
making is greatly impaired. Attempts are made to distribute 
membership of committees geographically but that does little 
to repair the damage to the representative principle. Also, 
the system suffers from the nemesis which pursues all divisions 
of labour — the difficulty of combining the separate specialized 
efforts into a harmonious whole. Very effective work is 
done on specific pieces of legislation but not always with 
sufficient recognition of their relation to general policy. The 
British cabinet system by concentrating responsibility for 
the formulation of all aspects of policy on a single body 
keeps the necessity for integrating the legislative programme 
in the foreground and the British House of Commons there- 
fore is marked, as Congress is not, for debates of high quality 
on the general policy of the government. 
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In addition to standing committees, select committees 
are appointed to inquire into special issues of concern as 
they are thought to require it. Also, the fact that the two 
chambers are equal in power often brings them to deadlock 
on some piece of legislation. Since both must accept a pro- 
posal before it can become law, some compromise acceptable 
to both has to be found. The usual device is a conference 
committee consisting of members of both chambers who 
search — sometimes long — for a solution. 

The British House of Commons, always averse to standing 
committees on the ground that in practical effect they make 
inroads on the supremacy of a representative Parliament, 
managed to avoid any substantial development in this direc- 
tion until the beginning of the twentieth century. It was 
able to do so for two reasons. First, the cabinet is largely a 
committee of the House for framing and guiding legislation. 
Second, the practice of resolving the whole House into com- 
mittee for various purposes gave some of the advantages of 
committee procedure. 

Committee of the whole, as it is called, is formed by the 
Speaker leaving the chair and giving over his duties to a less 
exalted chairman of committees. Party reins are slackened 
and the rules of debate are relaxed. For example, members 
may speak more than once to the point under discussion and 
the majority cannot summarily saw off debate by moving 
that the previous question now be put. All financial pro- 
posals, and other bills of unusual importance, still go to 
committee of the whole. 

The pressure of work is inexorable and, after some explora- 
tory use of standing committees, they came into general use 
in 1907. They are now five in number at most. Aside from 
one which specializes in Scottish affairs, they are general pur- 
pose committees, called simply A, B, C, and D, taking what- 
ever assignments are given them by the Speaker on the advice 
of the committee of selection. To provide for expert assistance 
and specialist interest, the committee of selection may add 
members temporarily for the purpose of considering a particu- 
lar bill. 
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The committee of selection is nominated by the party 
leaders and confirmed by the House at the beginning of 
each session. The committee, in turn, nominates the stand- 
ing committees, taking counsel with the party whips. The 
chairmen are not necessarily of the majority party, and while 
the party whips are not brandished in committee party 
persuasion is still within call. 

Normally, all public bills (including private members’ 
bills but not private bills of which more will be said later) 
which are not financial bills are referred to the standing 
committees after second reading in the House of Commons. 
However, the second reading approves the general principle 
of the bill narrowing the scope of discussion in committee to 
details, many of which are of a technical character. Often 
the decision on these matters of detail will turn on questions 
of fact or scientific judgment. 

The discussion in committee must be restricted to these 
details. For example, if the bill in question is one to establish 
a code of safety and sanitary measures in industrial establish- 
ments, the committee cannot debate the issue whether the 
law should interfere with the way in which industrial em- 
ployers run their factories for that question has already been 
answered in the affirmative on the second reading. The 
committee must settle down to deciding what particular 
sanitary and safety measures are necessary to preserve health 
and prevent accidents. 

So there is not so much room for division on party lines, 
and there is not much temptation to make speeches to the 
country at large in a small committee whose proceedings get 
little publicity. Members even of the majority party sup- 
porting the government may press for modifications, and 
within limits the government will concede them if the argu- 
ment in committee is cogent or if the debate on second reading 
has indicated a strong case for some adjustment. But the 
leaders of the majority party are far from giving the com- 
mittee its head and they can apply closure to speed it towards 
its report. Unlike the practice in the United States, the 
committees do not provide hearings for the private interests 
concerned. However, while the bill is in committee, the 
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private interests may press their views strongly on the 
cabinet. 

The British committees lack the power and prestige of 
their American counterparts. They cannot smother bills 
and they cannot make major amendments which cut into 
the principle of the bill, e.g., they cannot eliminate from the 
factory bill all requirements for sanitary precautions. On 
the whole, membership in them is not sought but evaded. 
It is not always easy to find enough willing members to make 
up all five of the committees. Being general purpose com- 
mittees, they make no appeal to members with specialized 
knowledge or interest, and members who go on a committee 
for the narrow purpose of a single piece of legislation will often 
ask to be relieved once it has been reported to the House. 

The House of Commons is jealous of the committees. 
Yet it could not do its work without delegating this dis- 
cussion of detail and its only alternative is to extend still 
further the growing practice of limiting legislation to a 
statement of general principle and delegating the power to 
fill in the details to government departments. The signifi- 
cance of this practice will be taken up later and it will suffice 
here to say that it too is irksome to the House. So the trend 
towards greater reliance on committees continues. 

It is often urged that specialized committees should be 
set up to attract the sustained effort of members according 
to their interest. To each such committee would be assigned 
the scrutiny of one of the great government departments. 
It would consider the legislative proposals and the annual 
estimates of that department and make a close study of its 
administrative operations. In this way, Parliament would 
move towards a better understanding and a more effective 
control of the complexities of government. 

The experience of some of the democratic governments of 
continental Europe (which cannot be considered here) and 
the dominant position of committees in Congress in the 
United States clearly indicate that such committees would 
compete with the cabinet for primacy and it is likely that 
the party leaders, in order to preserve intact their instrument 
of unified action, would have to make the practical scope of 
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such committees much narrower than is suggested. There 
is also the question already noticed, whether concentration 
on specialized competence in these committees would not 
detract from the quality of discussion the House of Commons 
now provides on general policy. 

A word must be said about the treatment of private bills. 
A private bill is a proposal to make a special law or dispensa- 
tion for a particular person or group or for a particular 
locality. Thus, when divorces were granted by Parliament 
instead of by the courts the procedure was by private bill 
relieving particular husbands and wives from the requirement 
of the general law that matrimony is a fight to the finish. 

In Britain, most private bills originate in the application 
by municipalities or public utility companies for additional 
powers to clear a slum, to construct new tramways, to borrow 
money for some unusual capital expenditure, or to extend 
their facilities. Private bills after two readings in the House 
go to a private bills committee of the House. These com- 
mittees do give hearings at which all the parties interested 
in the subject matter are heard with the assistance of very 
expensive parliamentary counsel. They are small and dis- 
interested committees, rarely being influenced by party 
considerations. But this procedure is cumbrous and ex- 
pensive and it is being replaced by another technique for 
reaching the same result — one which aggrandizes the execu- 
tive at the expense of Parliament by authorizing the Minister 
of Health, for example, to decide whether particular munici- 
palities shall have power to clear slums and on what terms. 

Frequent use is also made in Britain of select committees 
of the House to inquire into particular subjects of great 
importance, or to give special consideration to particular 
bills which propose drastic change. Their function is inquiry 
into complex issues rather than the discussion of legislative 
detail. Accordingly, they are always small committees of 
fifteen members or less, chosen for their knowledge of or 
interest in the particular subject-matter. They hold hearings 
at which interested parties appear and give evidence. When 
expressly authorized by the House they may compel the 
attendance of witnesses and require the production of docu- 
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ments. Detailed records of their proceedings are kept and 
printed along with their formal reports. In short, their 
function is similar to that of a royal commission of inquiry 
although performed in a less pretentious manner. 

The committee system in the Canadian House of Com- 
mons has responded to both British and American influences 
but has developed distinctive features of its own. As in 
Britain, money bills go to committee of the whole, being 
introduced there in the form of financial resolutions. Select 
committees are used more extensively than in Britain. 
Fourteen standing committees are set up in each session, 
each to deal with one of recurring topics of discussion or 
legislation. A special committee of the House composed of 
the leaders of the political parties prepare a list of the mem- 
bers to be assigned to each of the committees and their choice 
is confirmed by the House. The standing committees, com- 
posed of from twelve to sixty members, reflect the relative 
standing of the different parties in the House and, as in the 
United States, the chairmen are always of the majority party. 
It is not uncommon for a minister to be selected as chairman. 

When bills are referred to them, the standing committees 
may call witnesses and hear representations from interested 
parties — a copying of American practice. Their membership 
is usually thirty or more and their proceedings are discursive. 
Despite the fact that the chairman and a majority of the 
committee belong to the party supporting the cabinet, dis- 
cussion and voting are markedly non-partisan. Although 
they have no power to smother bills, they often do not report 
to the House before the end of a session, thus postponing 
action. Ministers who wish to hasten the progress of bills 
through committee cannot insist on a summary closing of 
discussion and they sometimes find a committee proposing 
amendments they are extremely reluctant to accept. Stand- 
ing committees — and select committees as well — exhibit 
greater independence of partisan control and cabinet sug- 
gestion than in Britain. As will be explained later, this 
difference arises from a difference in the nature of the political 
parties in the two countries. 
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Whether for these or other reasons, many standing com- 
mittees of the Canadian House of Commons are inactive or 
little used. After second reading in the House, many bills 
are referred to select committees set up for the purpose, or 
to committee of the whole. Reference of bills to committee 
of the whole does not relieve the House of its burdens in any 
way. However, the Canadian House of Commons has not 
in the past been nearly as hard pressed as the British House 
of dDommons. 

Rules of Procedure in the Legislature 

A glance at the rules of procedure in legislative assemblies 
should now enable us to sketch the process of law-making in 
the legislature. Every deliberative body needs rules of 
procedure to expedite business and also to protect the right 
of speech and protest from abridgement or abuse. Rules 
against the abuse of the right of speech are particularly 
required to maintain the equable temper of discussion without 
which deliberation cannot be carried on at all. 

In the long course of its development, the British House 
of Commons built up an impressive body of customary rules 
of procedure. These remain the basis of its procedure at 
the present day, but they have been extensively supplemented 
by deliberately adopted written rules, known as standing 
orders, covering the order of business, the time to be allotted 
to various kinds of business, the stages of debate on measures 
and other matters. By majority vote, the House may sus- 
pend or repeal any rule of procedure as it sees fit. Thus the 
majority party controls the procedure of the House. Stand- 
ing orders give the cabinet about seven-eighths ofthe time of 
the House and a session rarely goes by without the cabinet 
having to encroach on the limited time left for private 
members’ business. 

By the adoption in standing orders of the various forms of 
closure early in this century the cabinet can use its supporting 
majority to close discussion at once or at a definite future 
hour, and to select which of a number of proposed amend- 
ments to a bill shall be discussed and which rejected without 
discussion. Closure is a drastic power but, as a result of the 
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demand for more and more legislation and government action, 
the hard choice is between more talk and less completed 
business, or more business disposed of and less talk. One may 
sympathize generally with the latter alternative but it must 
not be forgotten that the real function of Parliament is to 
talk reluctant people into consent to measures which they 
dislike. Closure is a necessary instrument under present 
circumstances but if it is not used sparingly and with wisdom 
it will strangle a deliberative assembly. 

The colonial legislative assemblies of North America fol- 
lowed the British rules of procedure of the time and Congress 
has been deeply influenced by them. Thomas Jefferson, 
when Vice-President, drew up for the Senate a famous Manual 
of Parhamentary Prackce based on the British model. The 
House of Representatives adopted this manual in 1837. It 
is still the core of congressional procedure although sur- 
rounded by many modifications and additions. Both the 
House of Representatives and the Senate have power to 
change their rules by majority vote. Committees on rules, 
dominated by the majority party, propose changes which 
the chambers accept. The House of Representatives has 
rules corresponding to the British closure provisions and 
they are used not only to limit but at times to strangle debate. 

For long, the Senate made no provision in its rules for 
restricting freedom of debate but allowed minorities to con- 
tinue talking indefinitely in protest against majority meas- 
ures. On occasion. Senators have turned in prodigious per- 
formances speaking many hours at a stretch, supplementing 
ideas and arguments with the poets and, working in relays, 
keeping the house in continuous session around the clock. 
These filibusters, as they are called, sometimes wear out the 
majority and defeat the legislation but they have not been 
so common in recent years. The reasons, in part, are that 
in 1917 the Senate adopted a rule for enforcing a mild form 
of closure, and that in 1933 the short session of Congress 
with a fixed date for its termination was abolished. As none 
of the sessions now end on a fixed date, it is harder for Sena- 
tors to talk until the sands run out. Closure has been used 
in the Senate on occasion to limit debate on foreign affairs 
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but not on legislation on domestic matters. Also, the rela- 
tively small membership of the Senate reduces the necessity 
for restrictive measures. 

In Britain, the cabinet containing the leaders of the 
majority party takes the leadership in expediting business 
within the framework of the rules. It has a programme 
prepared at the opening of every session. It takes up most 
of the time of the House and sees to it that the important 
items on its programme are dealt with and brought to some 
conclusion. In the United States, the executive does not 
lead in Congress, and its place is taken by the floor leaders 
and steering committees of the majority party. 

In fact, in each chamber, each party has a small steering 
committee. Naturally the steering committee of the ma- 
jority party is the significant one as the pushing of party 
measures, the allotting of time, and changes in the order of 
business generally originate there. The chairman of the 
committee is floor leader for his party, and is aided by the 
whips who herd the members of their party into the chamber 
for roll-calls. If some members of the party are wavering on 
an issue which seems to call for party solidarity, the caucus 
meets and tries to work to a position that all will be willing 
to support. 

It is evident then that the majority party everywhere has 
procedure within its control and can enforce its will by 
drastic methods. However, drastic action is not often openly 
resorted to although the threat of it is always there. Both 
parties know that they are participants in a system of deliber- 
ation which will not work without give and take. The 
minority expects soon to be a majority when it will want the 
decks cleared for action on its programme. The majority 
will generally make some concession to a determined opposi- 
tion pressing arguments which seem likely to appeal to a 
wide section of the public as sensible and just. So changes 
in the order of business and limitations on the time of debate 
are often by arrangement between the leaders of the parties. 
It is only when some alarming new issue arouses deep con- 
flicting passions in the electorate or when an impatient new 
party appears in the legislature that obstruction and disorder. 
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and the consequent bludgeoning by the majority, make their 
appearance. 

Formal Steps in Law-making 

The process of law-making will now be outlined. In 
Britain, government bills, almost the entire grist of public 
bills, are drafted by the executive. The department whose 
special concern a bill is consults with the other departments 
affected, civil servants contribute their experience and work 
out specifications of the technical means required to reach 
the desired end. When a completed draft of what is wanted 
has been approved by the cabinet, it goes to the parliamentary 
counsel to the Treasury, a drafting expert who fits the bill 
with legal clothing or, more precisely, drafts a bill which will 
accomplish legally the desired results. 

First reading in the House of Commons follows. It is 
generally reading by title only and never more than notice 
of motion to bring the bill forward for discussion at a later 
date. On second reading, the principle of the bill, the 
general question whether such legislation as this is necessary 
or desirable, is discussed. While it is not unknown for the 
government to withdraw a bill after an onslaught on it at 
second reading, it is extremely rare. After all, the govern- 
ment claims a mandate from the people to pursue its policy 
and its bills are the central part of that policy. The bill is 
passed on second reading and is referred to a standing com- 
mittee. 

As already explained, the committee considers the bill in 
detail clause by clause, making amendments at its own, but 
mainly at the government’s, behest. When this overhauling 
is completed, the bill is reported back to the House. At 
report stage, as it is called, the House considers the bill in 
detail. But if the time saved in committee is not to be 
wasted at the report stage, this consideration must be limited 
and fewer amendments are moved at report stage than in 
committee. As soon as report stage is finished, the third 
reading may be moved. At this final stage, only verbal 
amendments may be introduced, so that the debate on the 
third reading tends to rehearse the debate on the second 
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reading. Despite the reservations of the House about stand- 
ing committees, the really thorough consideration of the bill 
in detail is given in committee. After passage by the House 
of Commons, the bill goes to the House of Lords. It may be 
added that private members draft their own bills but this is of 
little import as such bills have almost no chance of becoming 
law. 

In the United States, bills considered desirable by the 
President may be drafted in the government departments 
and introduced into one or other chamber of the legislature by 
a member of Congress who is of the President’s political 
party. A high proportion of the important measures put 
before Congress are now initiated by the President. Con- 
gress, however, considers many measures which are not 
inspired or even favoured by the executive. Any member 
may introduce a bill and the committees often have proposals 
before them which they wish to put in the form of a bill 
looking toward legislation. For long, Congress had to find 
its resources of draftsmanship where it could, but some 
years ago provision was made for the appointment of legis- 
lative counsel as oflacers of Congress to draft bills for the 
committees and members of Congress. In addition, special 
interests wanting legislation on their behalf often draft their 
own bills and have them presented to Congress. This ex- 
tensive private enterprise by individual members of Congress 
and outside groups in introducing bills explains why such 
heavy slaughter of bills occurs in committees. 

All bills introduced are given first reading by title only 
and are immediately referred to the appropriate committee. 
In the Senate, first and second readings, both quite per- 
functory, are commonly given at the same time Ijefore the 
bill goes to committee. The real deliberative effort, it will be 
recalled, takes place in committee. The House of Repre- 
sentatives when a bill is reported to it favourably by com- 
mittee generally contents itself with acceptance, rejection, or 
minor amendment on second reading with little debate. If 
serious debate and amendment are desired and are acceptable 
to the steering committee of the majority, the House resolves 
itself into committee of the whole for the purpose. Third 
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reading immediately precedes final passage and occurs with- 
out debate. 

In the more individualistic Senate with fewer members 
and less restrictive rules of procedure, bills favourably re- 
ported by committee are likely to get closer examination and 
more discussion. Amendments are freely offered and de- 
bated; whether they have a chance of acceptance depends 
on whether the measure is one respecting which party lines 
are drawn. Third reading immediately precedes the final 
vote on the bill. 

Procedure in the Canadian House of Commons is modelled 
on the procedure of the British House of Commons. There 
are, however, significant variations in the rules, and also in 
the way in which the same rule is applied. Broadly speaking, 
the majority party does not keep as tight a rein on the House 
as in Britain. Debate is more prolix and loquacious. A 
mild form of closure was introduced in 1913 but it has 
rarely been used. The cabinet does not insist on the House 
working to a time-table. As a result, the Canadian House of 
Commons in World War II has found itself unable to give 
anything like adequate attention to the conduct of the war. 
Even in times of peace, the end of a session almost always 
finds the House rushing through important business without 
giving it the careful consideration it deserves. 

It is widely held that the cabinet in consultation with 
the leaders of the parties in the House of Commons should 
take the responsibility of rationing debate. It has not done 
so because the peace-time responsibilities of the Dominion 
government have not been great enough to compel it. The 
House has always managed to get through the work of a 
session somehow. The political parties have never had thus 
far such extensive party programmes to be implemented as 
have the parties in Britain. Moreover, as we shall see, 
party discipline is not nearly as strong in Canada as in 
Britain and it may be doubted whether the Canadian cabinet 
could enforce a rigid time-table in times of peace. 

In a constitutional regime, all taxation must be approved 
by legislation and no expenditure of public money can be 
made without authorization of the legislature. Taxing and 
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appropriation measures are legislation of vital importance 
subject to some special rules. As the course of financial 
legislation brings out most clearly the working relationship 
of the executive and the legislature, discussion of it will be 
postponed to a chapter devoted to those relationships. For 
the same reason, discussion of legislative surveillance of 
administration might be postponed as some attention will 
have to be given to it there in any case. On the other hand, 
a description here of the mechanisms used and the time 
available for inquiring into administration will help to 
round out discussion of the legislature and to clear the 
ground for undivided attention to the essence of legislative- 
executive relationships. 

Control of Administration by the Legislature 

In Britain and Canada, the executive is in the legislature 
and responsible to it. A vote of censure of its administrative 
performance may cause the downfall of the cabinet just as 
well as rejection of a government bill. It was the imminence 
of a vote of censure on the administration of the Department 
of Customs which led Mr. King to make the famous request 
for a dissolution of Parliament in 1926. In practice, a 
motion of censure is rarely successful because the government 
can generally rely on its majority to preserve it from such 
disasters and its demands on the time of the House do not 
leave much time for the debating of administration. Despite 
the enormous range of the present-day activities of govern- 
ment, the time available for discussing administration in the 
normal, annual session of Parliament is estimated at less than 
thirty days in Britain and not much longer in Canada. 

A more effective means of criticizing the administration 
is the right to ask questions of the executive. In Britain, an 
hour is set aside each day for questions addressed by a member 
to a minister. The rules of the Canadian House of Commons 
do not provide for a daily question hour but a substantial 
amount of time is made available for questions. In Canada, 
the questions almost invariably seek infoimation, often in 
great detail which can be adequately given — and sometimes 
can only be given — in writing. Apparently the view is that 
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if only enough data are elicited they will reveal something 
about the distribution of jobs or awarding of contracts which 
will be embarrassing to the government. 

In Britain, the questioner may be seeking sheer infor- 
mation but more often he picks on some incident of admin- 
istration, perhaps the grievance of one of his constituents 
against a minor government official, or on some unwary 
remark of a member of the government in the House or 
elsewhere, in the hope of forcing the minister into a damaging 
statement about the policy of the department he is admin- 
istering. He wants an oral reply and he needs the right to 
ask supplementary questions of a minister who makes an 
evasive reply. The question hour is a battle of wits, the 
minister trying to score off the hecklers and they trying to 
skewer the minister with a question which cannot be answered 
without putting him and his department in a bad light. It 
is an important technique of opposition. Ministers always 
fear that if there is a chink in their armour, questions on 
successive days will probe for it until it is found. Civil 
servants (whom the minister protects loyally in the House 
but whom he excoriates afterwards for their mistakes) are 
extremely wary in what they do. Where thousands of civil 
servants are daily dealing with hundreds of thousands of 
citizens, it is important to have a forum where grievances 
against their conduct can be aired and misdeeds corrected. 

The House of Commons would be swamped with questions 
if each member were not strictly limited in the number to 
which he can demand oral answers. Only a fraction of the 
opportunities for grilling the executive for its administrative 
actions can be followed up. And, of course, many of the 
best opportunities are missed even in Britain because most 
members of Parliament are not at all conversant with the 
details of administration. For that matter, the minister 
himself does not know too much about them but he is coached 
by civil servants who know vastly more about these details 
than anyone else. The actual contest is on unequal terms. 
The real control is the knowledge that gross maladmin- 
istration will certainly be exposed on the floor of the House 
and thus broadcast to the public. 
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Members of Congress in the United States cannot question 
the executive on the floor of the legislative chambers but 
they do debate administrative action and vote critical 
resolutions making specific recommendations. They go 
further at times and enact detailed laws directing the minutiae 
of administration. Most important, they appoint from time 
to time committees of investigation to explore the conduct of 
some branch of the executive. These committees ask, and 
often get, from the executive access to books, papers, and 
documents, although they cannot compel the President to 
give it to them. They require government officials as well 
as private citizens to appear and testify before them. 

Newspapers give almost hysterical publicity to these 
investigations with the unfortunate result that they often 
become witch-hunts or sensational trials of particular 
individuals rather than sober investigations into public 
administration. They are sporadic rather than continuous 
and often they are not launched until after the horse has 
been stolen. Nevertheless, Senate investigations parti- 
cularly are educators of public opinion and the executive has 
a well-founded fear of the probings of the Senate. They are 
perhaps as effective as the separation of powers permits 
them to be. At any rate, they confirm the anticipation of 
the framers of the constitution in that they fan the latent 
hostility between the legislature and the executive. 

What is Wrong with the Legislature? 

Present-day democratic legislatures are ridiculously over- 
worked. Despite the increasing length of sessions, the legis- 
latures cannot give careful consideration to many of the 
laws they enact, and they can find only a limited time in 
each session to examine the vast administrative machine of 
the government. Moreover, they could not accomplish 
what they do if they were not guided and controlled by a 
relatively small group of men, the leaders of the political 
parties. Important decisions have to be delegated to 
committees which are not really representative, and debate 
has to be curtailed. It is scarcely true nowadays to say, in 
more than a formal sense, that legislatures make the law. 
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Yet legislatures are vitally necessary as censors of the 
parties and of administration. There is great need to 
improve the quality of their work. No doubt their procedure 
which is still redolent of more leisurely bygone days could, 
and must, be improved. But if the demands of the positive 
state are to continue to mount, it cannot be emphasized too 
strongly that the greatest need is to improve the legislators’ 
knowledge of the complexities with which they are asked to 
deal. The average member does not stand very far above 
the general standard of the good citizen, often called the 
man in the street. This is the kind of censor of government 
that a democracy wants, not a talking encyclopedia so 
devoted to the accumulation of information that he loses the 
common touch. Unfortunately, it would require a superman 
without any other distractions to understand what is involved 
in the present-day range of legislation and administration. 
And if the legislature does not understand what the govern- 
ment is doing, constitutionalism can only have a precarious 
existence. 

It is often complained that the quality of legislators has 
declined, that today none can compare with the gigantic 
figures of the statesmen of the past. Close observers who 
have tried to measure the stature of the legislators of earlier 
days are almost unanimous in denying the decline. If the 
quality of deliberation and legislative action has dropped, 
the clue is to be found, not in the quality of the legislators 
but in the extraordinary expectations of what it should be 
possible to accomplish by legislation. When the accomplish- 
ments fall short of the expectations, as they often do, the 
tendency is to blame the legislators. Rarely is sufficient 
allowance made for the inherent difficulty of what they are 
expected to do. 
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POLITICAL PARTIES 

The way in which political parties have inserted themselves 
between the electorate and the legislature has been pointed 
out. Some indication of their influence over legislative 
proceedings and decisions has been given. Even if there 
were no other evidence of their central importance, we 
already have enough to show that a study of liberal demo- 
cratic government which ignores them would be quite unreal. 
There is, however, other evidence. The growing democra- 
tization of government in the nineteenth century was every- 
where accompanied by the rapid development and intensive 
organization of nation-wide political parties. Wherever 
democratic government has flourished, two or more political 
parties have been active participants in government. In- 
variably, the first step of dictators in destroying democratic 
government has been to forbid all political parties but one. 
There is ample reason for suspecting that political parties 
are somehow essential to the working of democratic govern- 
ment. 

It is, however, far too important a matter to be left in 
the realm of reasonable conjecture, particularly because 
many people of genuinely democratic instinct are deeply 
hostile to the party system and are convinced that most of 
the troubles of democratic countries are due to the spirit of 
faction which competing parties foster and promote. An 
attempt must be made to lay bare the connection between 
liberal democratic government and political parties. This 
requires some fairly abstract analysis based on certain 
assumptions about human nature and the prevailing con- 
dition of the electorate. It does not require at this stage 
any further description of the organization and general 
behaviour of political parties. Such description will be 
much more meaningful once the essential functions of parties 
are made clear. 
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The analysis will assume the existence of two parties 
only, partly for the sake of simplicity and partly because the 
most effective democratic governments have, until very 
recently, had two-party systems. The multiplicity of 
parties had a weakening effect on the democracies of con- 
tinental Europe and it is not at all clear that democratic 
government will work permanently where there are numerous 
parties of roughly equal strength. The reasons for this 
doubt will emerge later. 

The Functions of Parties in a Democracy 

The fundamental fact is adult suffrage. Almost every 
sane adult has a vote to add to the total from which the will 
of the people for some common action or programme has to 
emerge. Unfortunately, the people are far from finding 
spontaneous agreement, or even spontaneous majorities, on 
what ought to be done. The important basic assumption 
made here about human nature is that most of us are cranks. 
If ten men are asked what should be done to save the country, 
there will be several opinions: soften the banks, , abolish 
trade unions, forbid the sale of goods on credit, teach religion 
in the schools. Even when patterns of partial agreement 
are found, such as the socializing of the means of production 
and distribution, a little further inquiry reveals a multitude 
of counsel about the pace of advance towards, and the means 
for reaching, the desired end. Socialists, practising utter 
self-abnegation, have yet quarrelled bitterly for two gen- 
erations and broken into a dozen camps over the question of 
means. The electorate, even after years of education by 
political parties, is still a mass of various opinions looking 
for salvation in different directions. 

Left to themselves, how would the voters in a constituency 
pick a representative to the legislature and instruct him on 
what should be done there to further the common interest? 
At worst each voter would vote for himself and his own 
panacea. At best there would be numerous candidates, and 
one of them supported by a small faction which had agreed 
momentarily to back him would get more votes than any 
other candidate. Only in the rarest circumstances would any 
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candidate get a majority of all votes or any majority opinion 
emerge as to what should be done to further the public 
interest. The members of the legislature thus chosen by 
haphazard and temporary combinations in each constituency 
across the country would themselves be cranks of various 
opinions and their accomplishments in the legislature less 
constructive and more disillusioning than at present. 

The two-party system does to this incoherent electorate 
what the magnet does to the iron filings — it organizes the 
voters around two poles, orients them in relation to specific 
alternative programmes of political action. It selects 
programmes more or less clearly outlined, it chooses can- 
didates, and given a majority in the legislature one or other 
party proceeds with its programme. Without the parties, 
there would be no stable majority in a legislature and without 
the support of an enduring majority it would be impossible 
to maintain steady drive behind a programme for even a 
month, let alone three or four years. When government 
performs so many important functions, such a situation 
would be serious indeed. 

How do the parties do it? Each sets itself primarily to 
the task of constructing a majority. Party politicians are 
not, and cannot be, crusaders, men of single-minded passion- 
ate purpose, who drive straight to the realization of their 
ideals. They are not even generally the inventors of the 
ideas they expound. In the aptest phrase yet applied to 
them, they are brokers of ideas. They are middlemen who 
select from all the ideas pressing for recognition as public 
policy those they think can be shaped to have the widest 
appeal and, through their party organization, they try to sell 
a carefully sifted and edited selection of these ideas (their 
programme) to enough members of the electorate to produce 
a majority in the legislature. 

It puts the activities of the politician at their lowest to 
say that he seeks to gain power and a livelihood through 
traffic in the beliefs and ideas of others. It is well to see 
things at their starkest. In fact, most politicians have 
their own conception of the public good which they would 
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like to see carried out. That is impossible without power 
and power has been dispersed among a numerous electorate. 

It can only be concentrated in a democratic way by 
massing votes behind leaders and a programme. The party 
politician, unlike some others, has learned about the facts 
of life; he knows, as another happy phrase has put it, that 
votes are not delivered by the stork. Voters have to be 
attracted and organized. Only when this has been done by 
nation-wide effort and co-operation of many politicians can 
any one of them hope to make some of his ideals come true. 
And then he can never hope to realize more than a fraction 
of them politically. For to get the co-operation of other 
politicians whose ideals differ from his, each has to give 
hostages. Each has to give up some portion of the good he 
sees, to make room for some of the good that others see. 

When the politicians united in a party come to appeal 
for the votes of a vast electorate, the programme has to set 
aside much that the politicians personally think desirable 
in order to accommodate something of the diverse goods 
held dear by the members of the electorate. In so far as the 
initial assumption of a radical diversity of opinion in the 
electorate stands, it is clear that the wider the appeal, the 
lower will be the highest common factor on which united 
action can take place. 

It should not be necessary to labour this point in Canada 
where it is only rarely that a political party can win power 
without getting substantial support in Quebec. But Quebec 
opinion on what the Dominion Parliament should be instruct- 
ed to do for the common good shows marked divergences 
from the lines of policy for which majorities can be found in 
the rest of Canada. Accordingly, political parties must 
modify their programmes to find a compromise which will 
produce a nation-wide majority. This compromise will be 
something which neither Quebec nor the rest of the country 
would plump for if each were going its own way. 

It is not the fact of Quebec alone that makes this process 
necessary, although the French-English diversity provides 
its most striking illustration. The process is at work in 
every constituency and in every province across the country. 
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The use of this technique of accommodation is, in varying 
degree, a skill required of democratic politicians everyv^here. 
Britain, with greater social homogeneity than Canada or the 
United States, gets on with less watering down of programmes 
of political action but is far from avoiding it entirely. 

Party politicians, therefore, are brokers in another sense. 
They are always arranging deals between different sections 
of opinion, finding compromises which “split the difference,” 
and thus concentrating votes behind the programme of their 
political party. As long as the sovereign electorate is of 
numerous diverse opinions, this is the only way that majorities 
can be constructed and power gained to push through any 
political programme in a democracy. 

It may be objected that the argument proves too much. 
If opinion were naturally so diverse, the parties could never 
herd the bulk of the electorate into one or other of two camps. 
In fact, this is precisely what the democratic politicians of 
continental Europe were always unable to do and parties 
always tended to become more instead of less numerous. In 
Britain and the United States a two-party system was 
established while the electorate was still small in numbers 
and politics was, much more than now, a game between the 
ins and the outs (where there are naturally only two sides). 
Large sections of the electorate became habituated to allegi- 
ance to one or other of the two parties and deeply attached 
to its leaders and traditions. 

Once the two-party system was firmly established, a 
number of factors discouraged the setting up of additional 
parties. Everyone has had cause to remark the plausibility 
of the politicians. Their programmes are devised with 
generally recognized problems in mind. Their arguments 
seem convincing to an electorate which knows little about 
the nature of those problems and has given little attention 
to the ways of meeting them. Most people find that after 
earning their daily bread and keeping track of the adventures 
of their favourite motion picture actresses, they have little 
time for the serious study of politics. Their interest and 
conviction is not strong enough to make them launch new 



132 


DEMOCRATIC GOVERNMENT AND POLITICS 


parties unless there is a pronounced failure of the established 
parties to meet obvious and urgent problems. 

The voter who has not time to study politics has not time 
to start an organization to promote his views. If his vote is 
to count at all, he must attach himself to one of the vote- 
gathering organizations already in the field with some pros- 
pect of winning. He is the more disposed to do this, because 
everyone likes to put his money on the winning team. Third 
parties are launched from time to time but unless they 
rapidly come within striking distance of a majority, their 
support soon falls away. Other factors which have supported 
the two-party system in the past will be considered in other 
connections. 

The first essential function of the party system then is to 
organize voters into majorities behind platforms and leaders. 
The voters get alternatives from which to choose and the 
electorate can reward the party which appears to be deserving 
and be sure that both parties will strive to merit reward. 
This is the only way in which a numerous electorate can 
exercise effectively the power which democratic theory 
assigns to it. Also, as earlier discussion shows, the parties, 
by their activity in the legislature contribute to the political 
education of the electorate. They turn talk into legislation, 
and legislation into concrete regulation and services through 
administration. 

By concentrating votes for themselves, the political 
parties concentrate responsibility on themselves. It would 
be difficult to exaggerate the importance of this. The 
majority party has power to implement its promises, to 
meet problems as they arise, and to administer laws wisely 
and fairly. In so far as it is judged in the sequel to have 
failed, there is no doubt who is responsible and who is to be 
punished. The people can bring home responsibility to a 
determinate group of men. 

If there were no parties and a crisis arose which was not 
appropriately met, everybody would be equally responsible, 
i.e., nobody would be responsible. If there were only one 
party, the responsibility would be clear but it could not be 
brought home because there would be no alternative govern- 
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ment. And the chief defect of the multiple-party system is 
that in the shifting coalitions which it involves, responsibility 
is blurred and the electorate can scarcely determine where 
it lies. The two-party system does not enable the sovereign 
electorate to govern the country. It does enable it to choose 
and rule its masters and to make government responsible. 
Those who know the history of government among men will 
not be disposed to belittle this achievement. 

The Indictment against Parties 

Yet the every-day spectacle of party politics rouses 
widespread disgust and distaste. To many, politicians are 
the lowest form of life and all appreciate Artemus Ward’s 
recommendation of himself, saying “I am not a politician 
and all my other habits are good.” In part, this disgust is 
due to a failure to understand why the democratic politician 
does not summarily enforce the ideals of the critic and have 
done with it. In great measure however, it is a reaction to 
certain unsavoury aspects of political life. The indictment 
against parties must be heard and a verdict considered and 
given. 

The unsavoury features arise mainly from the fact of 
widespread suffrage, although it must not be inferred from 
this that politics had a better smell when the franchise was 
limited to the well-bom. It had a different odour but by 
no means a better one. In politics, men are always trying 
to get their hands on the instruments of legalized coercion 
and on the sweets of office. It is therefore the most ill-clad 
struggle for power short of open war and is likely to be 
unmannerly and sometimes unscrupulous. Politics is also 
the arena where passionately held ideals clash and men are 
tempted to make the end justify the means. It is rash to 
think that the political process can ever be turned wholly to 
sweetness and light. 

When the franchise was narrow and gentlemen were bom 
to politics, there was little evidence of the existence of parties 
outside the legislature. In Parliament itself, the members of 
the parties made their deals in secret caucus and the onjw 
outward evidence of these were the principles the memb^ 
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expounded. It was in these circumstances that Edmund 
Burke framed his famous definition of a political party as 
"a body of men united for promoting the national interest 
on some particular principle on which they are all agreed.” 
Of course, the parties tried to extend their membership and 
influence to the constituencies in the hope of altering or 
maintaining the complexion of Parliament at the next 
election. But the candidate often knew all the voters 
personally, and in any event could canvass them ail himself. 
Elaborate party organization was unnecessary under these 
circumstances. 

All this has been changed by universal suffrage. Where 
the voters in a constituency numbered dozens or hundreds, 
they now number thousands and tens of thousands. The 
candidates cannot personally canvass more than a few of 
them. Yet their votes are necessary for victory. The party 
must come to the aid of its candidate with money and scores 
of tireless workers. For there is much to be done as an 
election approaches. The voters must be harangued and 
canvassed. Wavering voters must have the issues at stake 
specially explained to them. Campaign literature must be 
prepared and widely distributed. Space in the newspapers 
and time on the radio must be arranged and paid for. Trans- 
portation must be provided to carry the eager voters to the 
polls. 

An organization which does all this efficiently cannot be 
thrown together on the eve of an election. It becomes 
necessary to maintain permanent party committees in each 
constituency. Nor is this enough. The parties carry on 
nation-wide campaigns on a national platform and the 
greatest possible number of seats must be won. A central 
organization for overall direction is necessary for maximum 
results. Local party organizations are sometimes slack and 
need coaching and encouragement. Doubtful constituencies 
are the sectors where the front breaks and the central 
organization must mobilize strategic reserves. Research is 
undertaken in problems of public policy and party speakers 
across the country are provided with a variety of facts, argu- 
ments, and statistics. 
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The most important work of the central organization, 
however, is not in fighting this election but in planning the 
next one. Therefore, it should be a permanent organization 
with a substantial permanent staff. The platform of the 
party must have the widest possible appeal and it must not be 
settled on until the contours of opinion in the constituencies 
have been plotted. The central organization collects much 
of the data which the leaders must take into account in 
drafting the programme. It gives attention to alternative 
plans of campaign and to the strategy and tactics appropriate 
to each. It keeps in touch with constituency organizations 
bolstering their morale, explaining the government’s policy if 
the party happens to be in power, the government’s lack of 
policy if the party is in opposition. Analogies are always 
misleading but it comes close to being the directing brain of 
the party. 

In different countries, the vigour of the central party 
organizations varies. They are strongest in Britain, attending 
to all the matters described and others as well. In the United 
States and Canada, the national central party organizations 
are but pale reflections of the picture drawn here. That is 
because the strongest and most effective party organizations 
are state or provincial in scope. In many of the provinces 
and states, central party organizations perform more or less 
effectively most of the functions described above. 

In any case, permanent central and constituency organ- 
izations are necessities if the parties are to make the most 
of the possibilities. The maintaining of these organizations 
and the fighting of periodic elections are a heavy expense to 
the parties. One of the heaviest items of expense in an 
election is the provision of thousands of workers to help 
gamer in the vote, and for this reason parties have found it 
necessary to rely heavily on unpaid volunteer workers who 
help for the sake of the party. Money is the root of much 
evil in political parties as elsewhere. The parties find it too 
cramping, if not impossible, to finance their operations 
through the small contributions of a large number of party 
supporters and much easier to get large contributions from 
a relatively few people. 
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This philanthropy is not always pure and there are lively 
expectations, if not tacit understandings, of favours to come 
when the party gets into power. Also, it is found that 
volunteer workers are more numerous and zealous if the 
party can give concrete recognition of their services. The 
loyal workers who do the party drudgery are often aspirants 
for favours which will be in the gift of the party when it is 
victorious. The party cannot be successful without a 
vigorous organization and organization depends on benefac- 
tors and loyal workers. 

Party organization has other disillusioning features. All 
organization has a tendency to fall under the control of a 
few. The organization tends to become autonomous, to 
exist for its own sake and for the satisfactions it provides 
for its active personnel even at the expense of its principles 
and original purpose. Most of the supporters of the party 
have little interest in humdrum matters of organization and 
their attention to party affairs subsides between elections. 
Party organization in the constituency falls into the hands of 
an interested few who try to control it. The national party 
leaders naturally have a commanding influence in the national 
organization. 

These local and central leaders, along with the permanently 
employed officials of the party, come to regard the organiza- 
tion as important for its own sake. Since the organization 
flourishes on victory and languishes in defeat, principles 
tend to become subordinated to success at the polls. The 
benefactors and the party workers often make a similar 
judgment. The former often show how much they care 
about the principles of the party by making equal con- 
tributions to both parties. The party workers and those 
benefactors who bet their horse on the nose cannot be 
rewarded without victory. Furthermore, the sheer delight 
of battle stirs everyone connected with the parties to put 
victory first. There have been times, in North America at 
any rate, when these influences made the party system 
primarily a struggle between the ins and the outs. The only 
safeguard against this degeneration at any time is some 
minimum of intelligence and interest in the electorate. 
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There is clear support of this estimate in the search of 
the parties for issues which will capture the vote. Since 
neither party can escape the necessity of encouraging one 
section of opinion to expect some things w'hich, if stressed 
too much, will repel other sections of opinion, each party 
looks for red herrings to draw across the trail, specious issues 
which divert the public and force the other party to a more 
favourable battleground. Such manoeuvres can only be 
prevented by a public which knows too much to let itself be 
deceived. 

Two of the counts in the indictment against the party 
system used to be fraud in the buying of votes and the 
stuffing of ballot bqxes. Election laws have been tightened 
up and party managers have lost a good deal of their interest 
in such piecemeal methods. Improvements in the art and 
media of propaganda make it easier to attempt wholesale 
stampedes of voters, and bribery now tends to take the form 
of promising large sections of the population benefits from 
the public treasury. 

After the election has been won by such methods, those 
who have deserved well of the party are rewarded. The 
benefactors who have earned a reward are given profitable 
government contracts, tariff increases, and other advantages. 
Some of the party workers get government jobs, often through 
the dismissal of employees of the government who were 
just learning how to do their work reasonably well. The 
patronage or spoils system has many unfortunate effects 
which are too well known to need discussion. It must be 
acknowledged, however, that the worst excesses of the spoils 
system have latterly been curbed by reasonably effective 
reforms. 

Thus it is claimed that the parties are run by small 
cliques of politicians who take pains to exclude men of better 
will than themselves from influence in party councils or in\^ 
framing the party platform. They deceive the public and 
frustrate the will of the people for better government. They 
saddle the public with incompetent servants and use their 
control of the government to enrich themselves, their friends, 
and supporters. 
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The Verdict on Parties 

If a verdict has to be given on the charges summed up 
in the last paragraph, it will be neither “guilty” nor “not 
guilty,” but “greatly exaggerated.” A careful reading of 
the paragraphs preceding the last one will show that they 
by no means bear out the charges in full. Occasional 
politicians enrich themselves at the public expense but most 
of them live and die poor. Corrupt bargains with bene- 
factors are fewer than is generally supposed. Many men 
give large sums to their party without expectation of a con- 
crete return, although it would not be correct to say that 
party policy has been uninfluenced by contributions to 
party funds. Loyal workers are rewarded with jobs wherever 
possible but the critics of this practice have never explained 
where to find alternative sources of energy for running the 
party organizations. 

The hard fact is that the parties need funds and workers 
for their indispensable function of organizing the electorate. 
Job-seekers are the bane of the politicians’ existence and 
there is nothing more welcome than utterly voluntary service 
to the party. It is equally certain that they would prefer to 
get party funds which entailed no obligation. These have 
not come forward in sufficient volume from the rank and 
file of the supporters of the parties, and they have received 
but little supplement from those who rebuke the politicians 
for making what shift they can. 

It cannot be emphasized too much that the party organ- 
izations in a democracy are flexible and necessarily responsive 
to currents of opinion. Those who are sure that party 
practices outrage common decency can dedicate themselves 
to reform of those practices. The obstacles they face are 
nothing compared to those which vital social movements 
have overcome in the past. 

It is true that a small group of leaders tries to control the 
party but that is a general feature of all human organization 
not limited to political parties. Men of good will are not 
excluded from party councils, but they often exclude them- 
selves because they are too inflexible to make the compromises 
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essential to the gathering of votes. The parties do not 
frustrate the will of the people because it is only rarely that 
even a transient majority of the people is genuinely of one^ 
mind about a specific political problem. The parties deceive 
the public but so do propagandists of every kind. The 
deception does not often arise from C5aiicism but rather from 
zest for the game itself, a general human trait. It may be, 
said generally in conclusion that the evils in the party* 
system are not peculiar to it but are the outcome of general 
human frailties. Indeed, it is hard to see how the parties 
which must woo the electorate with success can do other 
than reflect its virtues and its vices. Perhaps it is people 
as much as institutions that need to be reformed. 

These charges and the verdict on them have been general 
and they make no allowance for differences in the party 
system in different countries. Nor do they take account 
of differences between the parties in the same country. In 
the last seventy years, at any rate, the spoils system and 
unsavoury bargains with party benefactors have been much 
more common in North America than in Britain. Moreover, 
many of the charges levelled at the party system are much 
less applicable to the newer third and fourth parties — the 
parties of protest. 

These parties are maintained by a generous idealism 
which finances the party and supplies the workers for the 
sake of the cause. This is a tremendous gain and the sup- 
porters of these parties, socialist and otherwise, assure us 
that it is because they appeal to the best rather than to the 
worst in people. This is not the whole reason. As long as 
these third parties are a long way from power, it is easy for 
them to be pure. No one tempts them with donations in 
return for favours and concessions at public expense. The 
party workers work hard because until they approach the 
threshold of power it is possible for each to believe that the 
party will bring his ideals to fruition. It is only when you 
have to try to please everyone in order to catch and retain 
their votes that the sickening compromises begin and the 
disillusionment which saps enthusiasm among the supporters 
of the older parties sets in. 
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Parties and Peaceful Change of Government 

As long as we adhere to the rule that ultimate power 
rests with a diffused electorate, political parties are necessary 
to frame issues and bring public opinion to a focus. However, 
political parties, two or more in number, perform other even 
more fundamental functions for democracy. They make 
peaceful change of government possible and thus eliminate 
the necessity for the armed coup d’Stat as a means of changing 
government, and the counter-necessity of ruling by force 
and terror to prevent such a coup d’Stat. A glance at the 
recent experience of the one-party dictatorships will help to 
make this point clear. 

In 1934, the Nazi party in Germany purged itself of 
scores of prominent members of the party by shooting them 
down under the pretence that they were resisting arrest. 
Between 1936 and 1938, there were repeated purges in the 
Communist party in Russia. Several dozens of the old 
distinguished members of the party who suffered imprison- 
ment and exile for the sake of the revolution under the 
Czarist regime were tried for treason and either executed or 
imprisoned. In each case, these actions were the result of a 
serious split in the party. 

The Nazi party had in it many genuine socialists who 
wanted to make the party the instrument of out-and-out 
socialism. In order to win power, however. Hitler had made 
infamous bargains with anti-socialist elements which he 
found it expedient to honour for a considerable time after 
gaining power. The socialist wing, including a minority of 
important leaders, regarded this as a betrayal of their hopes 
and of promises that had been made them. Although the 
exact circumstances and sequence of events are not dear, 
it seems that this group was threatening to contest Hitler’s 
leadership of the party when Hitler struck first. 

There is also confusion as to what happened in Russia. 
The accused were charged with and convicted of conspiring 
with Germany and Japan to overthrow the Russian govern- 
ment. If they did so conspire, it is clear that the conspiracy 
was the consequence of a conviction that Stalin had betrayed 
the revolution. For years, there had been a widening rift 
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in the party between those who held with Stalin that a strong 
socialist state must first be established in Russia before 
trying to convert the rest of the world, and those who 
sympathized with Trotsky’s view that Stalin’s policy was 
bound to fail and that it was necessary to get on with world- 
wide revolution without a day’s delay. In other words, they 
disagreed profoundly over the means by which the desired 
end, world-wide socialism, could be reached. 

There are strong reasons for thinking that such purges 
are a periodic necessity in the one-party system. Whether 
or not they will require bloodshed depends on how deeply 
and passionately the leaders are divided and how determined 
both factions are to make their will prevail. But purges of 
some sort are necessary where free elections are not used to 
settle disputes over government policy. For, to set up a 
one-party system is to say that there is only one right way 
to govern the country and that the way is clear and unmis- 
takable. If there were any reasonable doubt, the sensible 
thing to do would be to allow two or more parties and let 
them experiment in turn with their solutions to the country’s 
problems. The one party monopolizes all political activity 
and it can entertain only one policy. Any man with political 
ambitions or with strong views on what the government 
ought to be doing must get into the party and try to work his 
way to influence and authority. 

Nazis and Communists, like other people, are cranks. 
There is disagreement over policy within the party. When 
neither group can convince the other and neither will give 
in, the single party has, in fact, split into two parties. The 
peaceful way out is to allow the dissenting minority to secede 
openly and set up party organs of its own, and then to agree 
to let the people arbitrate this and any subsequent conflict 
between them, awarding control of the government to the 
group which wins the confidence of the electorate for the 
time being. The alternating governments of the democracies 
are made possible only by the unflinching and unhesitating 
acceptance of the convention that the party in power always 
accepts the verdict of the polls. 
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The frank adoption of this solution is barred in the one- 
party state because the zealots who set it up are agreed on 
one thing at least; they know what government policy should 
be and there is nothing for the public to arbitrate. Men who 
are willing to obliterate ail other parties but their own 
generally will not shrink from obliterating opposition elements 
within the party. It becomes a question which faction will 
shoot first. There is no ground for thinking that Hitler 
enjoyed shooting old friends who had shared his struggle or 
that Stalin found any satisfaction in the judicial liquidation 
of comrades with whom he had fought and suffered for an 
ideal. The logic of the one-party system compels it from 
time to time. 

So, when it is asked whether the country can afford to 
have half its able leaders always obstructing in opposition, the 
real issue is whether they are more useful there than in the 
cemetery. The shooting of old friends would not necessarily 
be bad for the body politic if there were any assurance that 
those who are quick on the draw somehow have also the 
better political opinions. There is no evidence that this is 
an index to statesmanship. 

The prime advantage of the two-or-more-party system is 
that it applies the only rational test of statesmanship, the 
testing of policies through their practical application. The 
public will support one party for a while and then another. 
Each party experiments with its ideas while in power, and 
if the results are satisfactory the opposing party acknowledges 
it by continuing the measure after they come to power. In 
the past, at any rate, relatively little legislation has been re- 
pealed on a change of government. 

Those who come to politics with white-hot convictions 
will always be impatient with government by trial and error. 
Before they reject it, they may well examine the alternative 
and ask whether they wish to put their faith to the test of 
violence. Those who admit that there may be things in 
heaven and earth they have not dreamed of will find merit 
in the open flexible system. Those who lay store by con- 
stitutionalism will cling to the party system because alterna- 
ting governments are the effective device for keeping power 
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contingent. The people can govern their rulers and hold 
them responsible only as long as they can dismiss them and 
find at once a workable alternative government. 

The Party Battle as a Sham Battle 

I4, It is often complained that the party battle is a sham 
battle and that the parties are not divided on real issues. In 
part, but by no means entirely, the party battle in a working 
democracy is a sham battle. This is just another way of 
saying that the parties and the bulk of the people are suf- 
ficiently agreed on a few fundamental issues that they do 
not have to regard their political opponents as deadly 
enemies to be fought to the bitter end. The party battle will 
become really satisfying to the pugnacious when the issues 
dividing the parties cleave down through the fundamentals. 

When the parties are committed to sharply opposed views 
about the basic principles of a just society, they are compelled 
to regard one another as dangerous enemies of the state to 
be separated from the control of the army and police at any 
cost. The convention of unhesitating acceptance of the 
verdict of the electorate breaks down. When all the elements 
of sham have disappeared, all parties but one will be pro- 
scribed. That one party will proclaim that all true men are 
united behind it to protect the fundamentals of society. 

In fact, the establishment of a one-party system is a 
living proof that men are less united than before. If the 
party systems of the democracies come to take the form of 
a socialist party committed to extensive and rapid social- 
ization as soon as they come to power and an opposing 
party which mobilizes all the anti-socialist sentiment, the 
convention on which alternating governments depend will 
face a very severe test. 

It is time for someone to remark that this discussion has 
reached the point of complete contradiction. The argument 
began by finding the justification for two or more parties in 
the inability of the electorate to reach general agreement on 
what the government should do. It has now reached the 
conclusion that two or more parties will not work except 
where the people are agreed on certain fundamental matters. 
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This paradox will bear a great deal of reflection for whoever 
resolves it will have laid bare the secret of democratic politics. 
It is still a secret for there is no generally accepted analysis. 
Some hold that the necessary agreement on fundamentals is 
very slight, requiring no more than an agreement to disagree 
peaceably. But people will scarcely respect one another 
sufficiently to agree to disagree unless they are conscious of 
sharing a wider community of views and interests. 

All that can be said here is that government by consent 
is not possible unless there is some minimum of agreement 
on the ends and purposes of social life. This is a very con- 
siderable achievement. However, the agreement on ends 
which is generally the unconscious result of tradition and 
education seldom encompasses means which are always 
consciously devised and differently conceived. Since people 
hold diverse and often uninformed views on what to do and 
how to do it in detail, political parties are necessary' to 
organize the electorate. 

The much debated question as to when a coalition govern- 
ment is necessary or justified may throw some light on the 
matter. When the nation is fighting a war for its very 
existence, all other aims and interests must be subordinated 
to the one overriding purpose of winning the war. The 
means necessary to win it are largely a matter of technical 
calculation and despite the ubiquity of arm-chair strategists 
most people are constrained to allow those who understand 
the problems to make the decisions. There appears to be 
sufficient general agreement on aims and purposes to enable 
the parties to coalesce and unite their energies and abilities. 

In actual practice, it turns out not to be so simple. We 
know from our own experience that the various interests do 
not all accept subordination because they are unable to 
appreciate the connection between the sacrifice demanded 
of them and the winning of the war. There is still disagree- 
ment on the necessary means for reaching the agreed end. 
Winston Churchill, before he knew that he would lead a 
national coalition in the Second World War, made an adverse 
judgment on the British coalition government of the First 
World War. The bringing together of men of diverse tern- 
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peraments and views in the cabinet slowed, and sometimes 
watered down the vigour of, cabinet decisions. The differ- 
ences of opinion which are normally fought out in the elections 
and on the floor of the House of Commons had to be fought 
out inside the cabinet. 

There is no doubt a point at which the position of the 
nation is so obviously desperate that these differences of 
temperament and view cease to be a decisive factor. Britain 
reached that position in 1940 but never consciously faced it 
in 1914-18. In all emergencies short of this, coalition is a 
detriment rather than an aid to efficient government because 
of the incorrigible variety of opinion as to what ought to 
be done. 

This abstract discussion can be summed up by saying that 
until human nature is greatly changed and education and 
knowledge are greatly improved and extended, the party 
system performs two indispensable functions for a democracy. 
First, it enables the sovereign electorate to participate in 
the operation of government. Secondly, it makes consti- 
tutionalism and ultimate control of government by the 
electorate possible by enabling the people to change their 
masters when they see fit to do so. The matter can be left 
at this point for the present and attention turned to political 
parties as they are found in Britain, the United States and 
Canada. 

Party Organization in Britain 

A comprehensive description of political parties in any 
country requires a review of the political history of that 
country for the past hundred years, at least. Political 
parties cannot be clearly understood unless seen in relation 
to their development in their environment. Their policies 
and platforms cannot be appreciated except in relation to 
the social and economic structure which reveals their sources 
of support. The present purpose being limited to a prelimi- 
nary study of the mechanisms and functions of government, 
a wide survey of political parties cannot be undertaken. 
The main emphasis will be on party organization. 
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It seems probable that the Liberal party in Britain is 
doomed and that its supporters will be distributed between 
the other two parties, the Conservative party and the Labour 
party. But in any case, Liberal and Conservative organ- 
izations are so similar in pattern that a description of one 
will serve for the other. Also, the organization of the 
Labour party steadily grows more like that of the others. 
It will be sufficient to note a few salient divergences. The 
basic unit in all three parties is the local constituency organ- 
ization composed of all those who formally join the party 
and maintain their membership. The active and effective 
part of the local association is the small executive committee 
which, in turn, is very powerfully influenced by its secretary 
and a paid party agent, whose job it is to win the constituency 
in the election. 

The local associations are in each case united in a national 
union which maintains a central party office and holds an 
annual conference made up of delegates from the constituency 
organizations. The conference elects a national executive 
committee which directs the work of the central office. The 
central office, it will be recalled, is an overall directing and 
co-ordinating agency devoted to the planning and winning 
of elections. In theory, the conference is a representative 
party legislature for establishing the policy of the party. 
But like Parliament itself , it has come under the powerful influ- 
ence of its executive committee and civil service (the permanent 
staff of the central office). The central office works in the 
closest relation with the party leaders in Parliament. The 
party programme is drafted by the leader of the party in 
Parliament, the chairman of the executive committee, and 
the chief official of the central office. Headquarters rarely 
fails to have this draft approved by the annual conference 
of the party. 

Nor does the conference choose the leader of the party. 
He is chosen by those members of the party who are in 
Parliament. As he is their leader in the critical party 
struggles in Parliament, it is most desirable that he should 
be their choice. Equally, those who lead the party in 
Parliament and who have, or will have, the responsibility of 
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making and enforcing government policy are sternly set 
against having the annual conference saddle them with a 
policy which is impracticable or impossible of application. 
This helps to explain the centralized party machine. The 
natural tendency towards oligarchy in human organization, 
and the inherent logic of responsible cabinet government 
both contribute to it. 

The main divergences of the Labour party from this 
pattern of organization arise from the connection of the 
party with the trade unions. Trade unions and local trades 
councils as well as individuals are members of the party 
entitled to distinct representation in local and national 
organization. The local party agent is often a trade union 
official. Because the trade unions are powerful principalities 
within the party, the central organization cannot dominate the 
party so fully. The annual Labour party conference debates 
party policy more fruitfully. Yet the conference cannot 
force a policy on the parliamentary group of the party. 
After all the discussion is over, they must approve the policy 
before it becomes official. The parliamentary group also 
choose the person who is to lead them in Parliament. His 
position is somewhat less secure than that of the leaders of 
the older parties because he must be re-elected each session 
and he has no acknowledged claim to be Prime Minister 
when the party comes to power. 

As part of their duties in planning and executing election 
campaigns, the central organizations insist on every candidate 
who represents the party being approved by them, making 
judgments on his orthodoxy in cases where doubt arises. 
Central party officials often want seats in Parliament, and 
these — and others — ^are recommended to the local associations. 
It is very rarely, however, that the central office will try to 
force a candidate on a local committee which is determined 
to pick its own although the central office may refuse its 
imprimatur to a particular choice. Ancillary to its principal 
duties, the central office carries on research in the problems of 
government, grinds out party literature, manages the party 
funds, and nurses the party press. It is active continuously 
and not merely at election time. 
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Much less is known in detail about the sources of campaign 
funds in Britain than in America. The two older parties rely 
mainly on substantial contributions from men of substance. 
Explicit bargains for a guid pro quo are not common, partly 
because of a high standard of political morality, partly 
because until very recently Britain has not maintained a 
protective tariff and British governments have not engaged 
in active promotion of economic development. Unlike 
governments in North America, British governments have 
not had vast natural resources to give away and have not 
been subsidizing desirable private economic enterprises such 
as railways. However, titles of honour have been a significant 
substitute for railway concessions, timber limits, and tariff 
increases. The parties exploit social snobbery instead of the 
natural resources of the country. The Labour party, for 
obvious reasons, has had little part in such traffic. It has 
drawn its funds in small amounts from a vast body of sup- 
porters, particularly through the trade unions. 

The merit system of appointment to the civil service 
covers most government jobs and it is loyally and honestly 
applied. There is therefore very little room for operation of 
the spoils system. The patronage appointments do not 
begin to provide rewards for doing the drudgery of the party. 
In so far as voluntary workers do not come forward in 
sufficient numbers, they must be paid a wage. Here the 
Labour party has an advantage because it has the largest 
reserve of crusading enthusiasm. On the other hand, it is 
at a disadvantage on election day because few of its supporters 
can supply motor cars to take the voters to the polls. 

The count in the indictment against political parties 
which sticks best to British parties is, therefore, the charge 
of domination by a few. Step by step with the extension of 
the suffrage has come progressive concentration of control 
in the central organs of the party. The movement is also 
closely connected with the increasing range and complexity 
of the functions of government. The amateur student of 
politics, let alone the average party supporter, cannot dis- 
tinguish what seems desirable from what is possible, either 
in the technical sense of the administratively feasible or in 
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the political sense of attracting a majority of the votes. 
Thus the professional party worker who makes it his business 
to study such matters advances rapidly in power and prestige. 

The rank and file cannot directly write the programme 
and choose the leaders of their party. The chief guarantee 
that the central organization will be sensitive to the wishes 
of the rank and file is, of course, the existence of the opposition 
party. As long as the opposition is there eager to capitalize 
on dissatisfaction in the ranks of its opponents, the central 
office and the parliamentary leaders will give anxious and 
courteous attention to representations from the local associ- 
ations and will try to anticipate the temper of the annual 
conference. 

Party Organization in the United States 

It is impossible to give a simple description of party 
organization in the United States. Parties perform their 
functions in each of the forty-eight states as well as in national 
politics, and the necessity for linking state and federal party 
activity fosters complexity. Although the Republican and 
Democratic parties are national parties, the state is, for each 
of them, the vital unit of organization and the structure of 
each party varies from state to state. 

Furthermore, there are more elections in the United 
States than in any other country. In the national field, there 
is a presidential election every four years and congressional 
elections every two years at fixed dates. At state elections, 
generally held at the same time as the national elections, the 
voters must choose a governor and a state legislature. In 
addition, many state and municipal executive and adminis- 
trative posts, which in Britain and Canada are filled by 
appointment, are elective offices in the United States. Also, 
in many states, the law now requires each party to hold 
direct primaries (preliminary elections within the party) for 
the purpose of choosing party committees, party candidates 
and even delegates to conventions which will choose candi- 
dates. There is almost always an election in the offing for 
which preparation must be made. 
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The numerous elections and the state-national division 
account in large part for the hyper-organized condition of 
political parties and for the large numbers of professional 
politicians in the United States. Here, more than in any 
other democratic country, there is justification for calling 
party organization a machine, because of its intricate articu- 
lation and smooth efficiency. The professional politician 
handles the machine with a sure and delicate touch and the 
necessity for making the machine work well and almost 
continuously encourages apprenticeship in the profession of 
politics. 

Yet this organization stops short of full perfection. 
Despite the fact that the principal popular excitement is over 
national issues and national elections, party organization at 
the national level is temporary, haphazard, and almost 
entirely lacking in the discipline revealed at the state level 
Party organization and activity are much regulated by law 
but these laws are almost all state laws. For example, state 
laws determine how party candidates to Congress and party 
delegates to national as well as state nominating conventions 
shall be chosen. 

This emphasizes the fact that it is the state organizations 
of the parties which are significant. Although we are mainly 
concerned with national and not with local, provincial, or 
state, government, it is necessary to give close attention to 
the state organization of the political parties. Fortunately, 
there is a general pattern to which both parties conform in 
most states. The pattern only will be sketched and what is 
said about it must be prefaced with the warning that the 
description will not be fully accurate for all, nor perhaps for 
any one state or party. 

The lowest general unit of organization of the party is the 
local committee of the city, town, or township, formally 
chosen by the interested supporters of the party in a party 
caucus or primary. The members of these committees are' 
all active party workers, many of whom hold municipal 
office or jobs in the state government when their party is in 
power. In the larger cities, organization goes further down 
into the wards and the polling subdivisions (called precincts). 



POLITICAL PARTIES 


151 


The ward and precinct committees are often dominated by 
ward bosses and precinct captains and the more important 
of these figures find their way into the city organization of 
the party. 

In the larger cities, city organization is generally linked 
directly with state organization of the party. In the smaller 
centres of population, the local committee is subordinate to 
the county committee which is formally chosen by a county 
convention or primary. Still higher stands the state central 
committee chosen through a primary election or by a conven- 
tion to which delegates from the constituencies go. One can 
count on finding the more important of the local committee- 
men on the state committee. 

It would be hazardous to say how far this formal organ- 
ization, much regulated by law, represents the reality. The 
situation varies from state to state and often differs as 
between the two parties in the same state. In some of the 
larger cities, the party which is in the ascendant is controlled 
by a city boss who may hold no office in the party at all. 
For reasons which cannot be discussed here, the city bosses 
are steadily losing their power but they are still a significant 
factor in American politics. They have found the best soil 
for their growth in those cities with a large non-English 
speaking, foreign-bom population. These masses have been 
generally poor and always in need of the elementary neces- 
sities of life. They have been ignorant of American institu- 
tions and ways of life and thus frequent violators of laws and 
regulations. They have been utterly bewildered by the 
complexities of the political system in which they were asked 
to participate. 

In these circumstances, the city bosses have been those 
who have proved to be the best friends of the harassed 
immigrant and his family. Those who can spice concrete 
assistance in time of need with human sympathy and consid- 
eration are to be trusted to give sound advice in political 
matters. Unfortunately, such assistance has to be financed 
somehow. A man who can swing numerous votes has 
political power and can use it to tap the public treasury 
through various kinds of graft and cormption. The more 
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votes he controls the greater his leverage on the treasury, and 
the greater his financial resources the more voters who 
appreciate his qualities and his advice on politics. There 
are many sordid aspects of the power of bosses. These are 
well enough known without enumeration while the mitigating, 
if not redeeming, facts are not so widely appreciated. In 
any event, the present concern is with the key to the power 
of the bosses. 

The boss who gets together a large following in this way 
becomes a king-maker, if not a king. Without holding any 
official party position, he can often determine the make-up 
of local party committees through his control of the deciding 
votes in party caucuses and primaries and he is a power to 
be reckoned with in the state party machine. 

Control by bosses is not limited to cities with large 
populations of foreign origin. Every community has its 
poor and also the many who are perplexed by the intricacies 
of American politics. Organization is always affected by a 
tendency to oligarchy and the special features of American 
politics already noted feed the tendency. Another contribu- 
ting factor is the extensive patronage system, the number of 
jobs which politicians in office can give away. United States 
Senators who control the federal patronage for their states 
can sometimes use this lever to become the state bosses of 
their party. State, as well as county, party bosses have not 
been unknown. 

Even where power in the party is not gathered into a 
single hand, the most prominent and skilful of the local 
party leaders generally have a large enough following to get 
themselves chosen for the state central committee and that 
following often enables them to decide who shall be elected 
to the local and county committees. Thus, power does not 
always go with the titles to authority and, even where it does, 
it is often secured by manipulation rather than by the chaste 
methods prescribed by the democratic ideal. It must sufiice 
to say that the realities are often very different from what 
the forms would indicate. 

The state central committee, or the person or persons 
who control it, exercises functions and imposes discipline 
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similarly as the central office and the parliamentary leaders 
of the party do in Britain. The party platform for the state 
is made by a party convention composed of delegates from 
the localities. The central committee influences the choice 
of delegates and guides them in their deliberations. Candi- 
dates are chosen by conventions or in party primaries over 
which the central committees have a varying influence. 
The central committee plans the campaign, raises the neces- 
sary funds, and supervises the work of the local committees 
in striving for victory. 

It is also active in national, as distinct from state, politics. 
It must see to it that party delegates to the presidential 
nominating convention are chosen by convention or direct 
primary as the law requires. It must conduct direct primaries 
for choosing the party candidates for Congress. And in the 
presidential and congressional elections, much of the work 
of carrying on the campaign, although not so much of its 
planning, falls to the state central committees. Generally 
speaking, party organization in the several states is highly 
centralized, strongly disciplined, and extremely efficient in 
converting a heterogeneous electorate into party majorities. 

After the complexities of the state organization of the 
parties, their national organization is simple. It can almost 
be said that there is no permanent national organization but 
only a succession of temporary committees for fighting 
presidential elections every four years. It is true that, for 
the biennial congressional elections, the party caucuses in 
the House of Representatives and the Senate pick committees 
composed of one member from each state, but these com- 
mittees do not run the congressional elections. Their 
activities mainly consist in co-operating with the state 
party committees. 

Thus the chief national organization is the national 
committee nominally picked by the national convention 
which every four years chooses a party candidate for the 
Presidency. This national committee consists of two 
members from each state and the national convention always 
ratifies the nominations made by the state party organizations. 
It plans the presidential election, collects a campaign fund 



164 


DEMOCRATIC GOVERNMENT AND FOLITICS 


and co-ordinates the nation-wide party effort to elect a 
President. Once the debris of the presidential election is 
cleared away, the national committee lapses into quietude 
and rallies only once when it issues a call for another presiden- 
tial nominating convention some three years later. 

The chairman of the national committee is the personal 
choice of the presidential candidate of the party, because he 
is chiefly responsible for managing the candidate’s campaign. 
The national committee under his direction plans the larger 
strategy, deciding which are the doubtful states into which 
money, speakers, and propaganda must be poured. However, 
the national chairman is scarcely a commander-in-chief who 
passes orders to the field commanders, the state party leaders. 
These latter are remarkably independent, like the leaders of 
well-organized guerilla bands, and the authority the chairman 
can exercise over them depends much more on his personality 
and his infectious energy and enthusiasm than on his position. 
If the party wins the presidency, the national chairman is 
likely to remain active as the national party instrument for 
distributing patronage and implementing pre-election 
arrangements. 

The effective authority of the national committee is 
limited to the presidential campaign. The committee pays 
little attention to the concurrent congressional elections 
beyond making available a portion of its campaign funds for 
use in them. It does not frame the national platform of the 
party nor share in the choice of the party candidate for 
president. These functions are performed by the presidential 
nominating convention composed of delegates chosen by the 
state party organizations, either in a primary or a convention. 
Unlike the central organizations of British parties, the 
national committee does not continue between elections as 
a planning and research agency drafting the outlines of 
party policy. 

It is common to represent any elaborate organization as 
a pyramid rising from its base on the local organization to 
the apex of national authority. Such a figure for the American 
party system would show the chairman of the national 
committee at the apex and the ward and precinct committees 
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at the base. However, if the pyramid is to represent the 
realities of authority, the apex must be cut off at the state 
level. Below this level, party discipline is generally sharp 
and effective. But there is little discipline imposed on the 
state organizations from above. The party which wins the 
Presidency finds that it cannot escape some responsibility 
for the policy of the national government and thus must 
accord leadership to the President. The President armed 
with this authority and the control of patronage is a power 
to be reckoned with in his party, but whenever he has tried 
to use his power to purge the party of rebellious elements he 
has almost always failed. 

At most, the primacy of the President is a temporary 
situation in the party. On his retirement or defeat, the state 
leaders will be again without superiors. Indeed, it is probable 
that the prejudice against a third term rests, not on the 
precedent of Washington refusing a third term but on the 
studied purpose of state party leaders to prevent the building 
up of a national leadership which might dominate the party. 
Generally then, authority flows from the state leaders upward 
as well as downward. The presidential candidate and the 
national platform of the party are the results of bargains 
between them. 

The national party conventions in the United States are, 
it is universally agreed, like nothing else on earth. They 
always end with impressive demonstrations of party unity 
and solidarity. However, the way to that happy conclusion 
is marked by sharp struggles over the platform, subtle 
manoeuvres by state delegations over the nomination, and 
much secret horse-trading. If these features are studied, it 
will be seen that the national convention also resembles an 
international conference where separate nations haggle over 
a treaty of friendship or alliance. 

The fact is that the federal system which leaves the states 
a large measure of autonomy has provided even more 
autonomy for state party organization. The great sections 
of the country have varying interests which it is the business 
of each political party to try to reconcile. Thus the national 
party platform$ and the presidential candidates of both 



156 


DEMOCRATIC [GOVERNMENT AND POLITICS 


parties are compromises dictated by this necessity. The 
national party is a loose confederation of the state parties 
This is one reason why national party organization is a 
temporary coalition of the state parties for winning the 
Presidency and the spoils of office which go with it. 

Another reason is the separation of powers enforced by 
the constitution. As we have seen, the President is the 
national leader of his party for the time being and exerts a 
unifying influence on it. If the executive were closely linked 
to the legislature as in Britain and the President had the 
power to dissolve the legislature, the members of his party 
in Congress would be much more disposed to work with him 
in trying to ensure discipline in their party, and the opposition 
party would have to meet this attempt at concentration of 
power with a comparable attempt. 

As matters stand, however, Congress is elected by con- 
stituencies strongly aware of their sectional interest and, 
lacking any strong counteracting pressure, members of 
Congress are the agents of sectionalism rather than the 
disciplined troops of national parties standing for national 
policies. So the members of the parties in Congress resist 
party discipline at the national level for almost any purpose 
except the distribution of patronage. 

It is true that sectionalism is nurtured by the state party 
leaders who can often make and unmake members of Congress. 
The power wielded by these leaders would largely disappear 
if party leadership were centralized at the national level as 
in Britain. On these grounds, it is sometimes argued that 
the elimination of local and state party bosses would open 
the way to disciplined national parties. However, section- 
alism is something more than a racket organized and main- 
tained by party bosses at the state level. As the parallel in 
Canadian party organization suggests, it is inherent in the 
variety of life in a country of continental sweep. Even if 
state party leadership were always secured in a fully demo- 
cratic way, it would still give expression to sectional interests 
although probably not as strongly as at present. 

A great deal could be said about campaign funds and 
patronage in the American party system but the abuses are 
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sufficiently notorious to need little description. The most 
important thing that can be said is that the abuses are by no 
means the universal practice. The patronage appointment 
of public officials, or the spoils system, is more widespread 
than in any other democratic country. However, it is being 
steadily diminished by extension of the merit system, and 
there have always been volunteer workers who did not ask 
or expect reward. 

The campaign funds of the parties are not raised by 
contributions from the rank and file of their supporters. 
Exception must be made, however, for the practice of 
assessing the party supporters who have got government 
jobs through the good offices of the party. The main reliance 
is on substantial contributions from business interests, 
legitimate or otherwise, and from men of means who often, 
but by no means always, expect something in return. The 
facts that there has always been a customs tariff to be manipu- 
lated and that governments in the United States have 
always been promoting the economic development of a great 
country have ensured extremely close relations between 
business and government. One Republican campaign manager 
frankly solicited contributions from business men on the 
ground that these were policies of insurance on their busi- 
nesses and many business men take out insurance with 
both parties. 

The state legislatures, and to some extent Congress, have 
tried to regulate campaign funds by law. The most frequent 
provisions are aimed at securing publicity as to the source 
and use of party revenues, forbidding contributions by 
corporations and compulsory assessment of office-holders, 
forbidding certain kinds of expenditures and limiting the 
amounts to be spent by candidates. Most of the provisions 
are easily and consistently evaded and there is no adequate 
inspection or other machinery for enforcement. The chief 
value of these laws which must not be underestimated is to 
interest the public in the questions where the money comes 
from and where it goes. 

The control of party organization at the state and city 
level by bosses or small cliques is a common occurrence in 
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the American party system. The deplorable consequences 
cannot be denied but they should not be exaggerated. The 
power of the cliques and bosses is always contingent and they 
will be supplanted if they do not keep their ears to the 
ground and attend to clearly expressed and general demands 
of the supporters of the party. This will be true as long as 
there is another party searching everywhere for available 
support. For example, it is pretty clear that the leaders of 
the Republican party did not want Wendell Willkie as their 
presidential candidate in 1940. But they did not dare to 
pull the wires necessary to defeat him because he had caught 
the popular imagination. The party machines have been in 
the same quandary before over Woodrow Wilson and both 
the Roosevelts. 

If the rank and file of the supporters of a political party 
could, of their own resources, precipitate a majority opinion 
on men and measures, the party bosses and wire-pullers would 
get short shrift. Unfortunately, it is only rarely that they 
can. Yet a candidate must be chosen and a platform adopted. 
This is what gives the wire-pullers their opportunity. It 
also reveals their function. They act as catalysts, always 
ready to precipitate a majority opinion on particular issues 
facing the party by seeming legerdemain. 

The Older Parties in Canada 

It is more difficult to speak about the pattern of organ- 
ization of political parties in Canada because they have not 
had the close detailed study given to parties in Britain and 
United States. It is easy enough to say that one or other of 
the parties has a particular organization in a particular 
province or constituency, but that is not to say that this is 
the general pattern. In so far as a pattern can be discerned, 
it shows resemblances to both British and American but it 
is not a copy of either. 

On the one hand, cabinet government in Canada has 
tended towards a centralized discipline in the hands of the 
party leaders in Parliament and in the legislative assemblies. 
On the other hand, the general environment in which 
Canadian parties have carried on their functions resembles 
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much more that in the United States than that in Britain. 
The North American influences are not only a federal 
political system in a continental country but also a hetero- 
geneous population, a firmly rooted patronage system and 
very intimate relations between government and business 
because of a customs tariff and vigorous government assis- 
tance of private enterprise in economic development. With- 
out any conscious copying, these factors have made for 
resemblances to American party organization. 

The resemblances, however, are limited. Municipal 
elections have rarely been fought on party lines in Canada so 
that normally the parties have only two elections to fight in 
a four-year period. The parties themselves have never 
adopted the direct primary system. Thus the Canadian 
parties, unlike the American, do not need to be in continual 
tension preparing for the next election. Local party organ- 
ization is much more casual and there are few professional 
politicians because they cannot find steady employment in 
the field of politics unless elected to the legislature, ^nadian 
political parties are like those of the United States in their 
reliance on patronage, their close association with business 
interests and in the fact that the national parties are feder- 
ations of the provincial parties of the same label. The 
provincial parties are unlike the state parties in being less 
highly organized and less responsive to the touch of profes- 
sional politicians. 

The lowest unit of party organization in the two old 
parties is the polling subdivision and party fortunes in 
elections depend to a great extent on the wit and zeal dis- 
played within these small cells of the party. For the purpose 
of a brief outline of party structure, the basic unit of organ- 
ization may be taken to be the constituency, or riding, 
association to which the interested supporters of the party 
belong. A small executive committee of the local association 
directs local party affairs in most matters. The rank and 
file of party supporters in the constituency participate in 
the nomination of candidates but generally the decisions as 
to how the election is to be fought and how party affairs 
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are to be managed between elections rest with the executive 
committee. 

Party candidates for Dominion or provincial elections 
are chosen by conventions made up of party supporters in 
each constituency. The nominating conventions are some- 
times closed conventions composed of delegates from the 
polling subdivisions and sometimes open conventions at 
which all the party supporters in the constituency may 
attend and vote. In the rural constituencies where party 
organization is very loose, there is likely to be a genuine 
contest for the nomination which is decided on the floor of 
the convention. In the urban constituencies, the executive 
of the local association of the party along with a few other 
actively interested party members generally manage to get 
their choice of candidate approved by the convention. 

The active members get their way because the rank and 
file of party supporters are rarely sufficiently interested and 
sufficiently united to concentrate their votes on an alter- 
native candidate. Moreover, if and when popular opinion 
does appear to be swinging to a particular person, the local 
party leaders are likely to respond to it. The local party 
leaders have not the strong grip on party organization which 
their counterparts often have in the United States. With 
rare exceptions, Canadian cities have been free of party 
bosses of the kind so common in the United States. 

The candidate of the party and the executive of the local 
association have charge of the party effort in the election. 
They get advice and assistance, but rarely instructions, 
from the provincial headquarters of the party. In some 
provinces, there are regional or district party organizations 
standing between the provincial and local organizations 
which help to co-ordinate election campaigns in their area of 
the province. Because of patronage problems and other 
connections between the government and the riding, the 
executives of the local associations of the party in power at 
Ottawa or at the provincial capitals are likely to remain 
active, in greater or less degree, between elections. But the 
local associations of the defeated party often become som- 
nolent and are only revived by the immediate prospect of 
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another election. Local party organization is not in a 
continuous state of tension as it is in the United States. 

Above the riding associations stands the provincial 
association of the party composed of the active supporters 
of the party. Meetings of the provincial association are 
mainly made up of delegates from each of the provincial 
constituencies, members of the party who have seats in the 
Dominion Parliament or the provincial legislature or who 
were unsuccessful candidates for such seats in the last 
election, and representatives of the youths’ and womens’ 
organizations of the party. 

The provincial association meets annually, or even less 
frequently, to discuss the affairs and fortunes of the party. 
It elects an executive and provides for a provincial party 
council, or management committee, which is supposed to 
give close attention to party affairs. The provincial council 
not only contains the acknowledged leaders of the party 
but also representatives from the constituencies and the 
auxiliary organizations of the party. Its membership is so 
numerous and scattered that it is hard to convoke it for 
frequent meetings and it is too unwieldy for effective dis- 
cussion. As a result, it does not usually exercise much more 
control over party affairs than does the provincial association. 

In these circumstances, the members of the party who 
have seats in the provincial legislature, and particularly the 
leaders of the party there, are the most active persons in 
party decisions. But the party leaders do not always have 
the commanding influence which their counterparts have in 
Britain. Their influence depends greatly on whether the 
party is in power, controlling the legislature and the cabinet. 
If the party is in power, the party leaders in the legislature 
have a very strong position in the provincial council and the 
provincial association. If the party is out of power, there is 
obviously something wrong which needs correction and party 
policy and leadership are much more open to the criticisms 
of the members of the council and of the association. 

The party leaders do not make the official party policy 
or choose the official provincial leader of the party. These 
functions are performed by a meeting of the provincial 
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association of the party or by a province-wide party con- 
vention called for the purpose. The use of a representative 
convention to choose the party leader is in sharp contrast to 
the British practice of choice by the parliamentary group 
of the party. It is no doubt partly a copying of American 
practice and partly a response to the demands of democratic 
theory. Here again, however, it can be said that the degree 
of influence which the parliamentary group can exert on the 
choice of a new leader or on the revision of the party platform 
depends greatly on whether the party is in or out of power 
at the time. 

The executive of the provincial association appoints a 
secretary who is a salaried official and who is normally the 
official provincial organizer for the party. The secretary has 
charge of the central party office and staff which is usually 
very small except at election times. The secretary and the 
central party office are at all times under the direction and 
close control of the provincial leader of the party. Their 
chief function is to prepare for elections and to co-ordinate 
the campaign throughout the province. Between elections, 
they pay more attention to patronage and related matters, 
and much less to research and education in party principles, 
than do the central offices of the parties in Britain. 

The provincial party headquarters have yet to publish 
books and organize party schools and conferences to explain 
what the parties are about. Until very recently, the issues 
with which provincial governments and politics have had 
to deal have been few and simple compared with those 
arising in Britain. Consequently party policies and platforms 
have not been taken so seriously. Provincial politics have 
looked at times like a game between the “ins” and the “outs.” 

The party leadership maintains discipline over the 
members of the party in the legislature and exerts great 
influence in the general councils of the party. This is 
particularly true of the party in power. For most of the 
rank and file, the requirements of the game are satisfied as 
long as the party is in power and they do not make concerted 
challenges to the leadership. The leader of the party as 
Premier has the power to dissolve the legislature and that 
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helps to keep the members of the party in the legislature in 
line. There is considerable patronage to be distributed and 
control of this patronage is one of the strongest holds the 
member has on his constituency. Those who revolt against 
the leadership of their party are usually deprived of their 
control over patronage and they cannot count on assistance 
from the central organization of the party in the next election. 
For these reasons, the leadership and central headquarters 
of the provincial parties are often described as “machines.” 

With uncommon exceptions, this is invective rather than 
accurate description. Party discipline is not as strong and 
pervasive as in Britain. Party organization does not fall 
into the grip of political bosses such as are commonly found 
in United States. It should be noted particularly that the 
party leadership and central office have not the acknowledged 
power to veto the candidature of particular persons in the 
constituencies. Of course, the party leadership may, in the 
case of particular rebels, persuade the local constituency 
organizations not to re-nominate them. But the task of 
persuasion would be too great if there were anything ap- 
proaching a general revolt in the party against the party 
leadership. 

The contingent nature of party leadership becomes 
apparent when the party is defeated in the election after 
having had control of the government for a time. Then 
there is commonly a reckoning which brings new ideas and 
new personalities to the fore in the party and generally 
involves significant changes in the party programme and 
party leadership. Genuine machine politics with firmly 
seated political bosses in control are only found in provinces 
where one party has managed to stay in power continuously 
for a long period. 

Our concern here is with the national organization of 
Canadian political parties. However, it has been necessary 
to describe the provincial organization because it is in the 
provinces that effective durable organization is found. The 
parties rely on it for fighting Dominion as well as provincial 
elections. The national organization of the parties is built 
on their provincial organization. The former is so frequently 
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changed that it is difficult to say that there is any settled 
permanent form. 

The National Liberal Federation, set up in 1932, is, as 
the name indicates, a federation of provincial Liberal parties. 
Provincial Liberal leaders and representatives from provincial 
Liberal Associations are the principal elements in its compo- 
sition. The National Conservative Association, formed in 
1924, consisted of all those who paid membership fees but it 
was unsatisfactory because it did not secure, in practice, 
sufficient representation from the provincial Conservative 
parties in the outl 3 dng provinces. In its reorganized form as 
the Progressive Conservative Association, it is largely made 
up of the leaders of the provincial parties and of represent- 
atives from the provincial Progressive Conservative Associ- 
ations. 

These national associations of the parties meet annually 
to discuss party affairs. They adopt resolutions on party 
policy and other matters which are formally binding on the 
leadership. They do not, however, choose the leader of the 
party. In the last twenty-five years, a practice has grown 
up of calling a special national party convention to choose a 
new leader when a choice becomes necessary. 

The convention comprises delegates from all the federal 
constituencies. In addition to selecting a leader, the con- 
vention also overhauls the party platform. The parliamen- 
tary leaders of the party are not able, as their counterparts 
generally are in England, to control the resolutions of the 
general party assembly on party policy. They are therefore 
unfnendly to the practice because their sense of the possible 
tells them that the formulae which emerge from such gather- 
ings often cannot be implemented in important particulars. 

Fortunately for them, pronouncements on party policy 
have not been taken in the past as seriously in Canada as in 
Britain. In the first place, the interest of the electorate in 
national policy has not been as keen or intelligent. Secondly, 
the national platform of a party in a country with Canada’s 
sectional diversities must be such as will attract votes in all 
sections and repel as few as possible. Accordingly, the party 
platform is always the result of bargaining between the 
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provincial parties associated together as a national party and 
thus has tended to be made up of vague general resolutions. 

It resembles the national party platforms of the United 
States much more than those of Britain. But party resolu- 
tions which cannot be implemented cause more embarrass- 
ment to party leaders in the Canadian Parliament than to 
party leaders in Congress because, as already explained, 
the cabinet system concentrates the responsibility for 
government policy on the party in power. Leaders may 
therefore be taunted for failure to carry out the announced 
policy of the party. 

Each party maintains a party organizer and a central 
party office or headquarters in Ottawa. The party organizer 
is the personal choice of the party leader and both he and 
the headquarters staff work under the direction of the party 
leader. The organizer and the central office are very active 
during preparations for a Dominion election, planning the 
campaign in conjunction with the parliamentary leaders of 
the party. But the national parties in Canada are federations 
of provincial parties and they rely very heavily on provincial 
organization in conducting the campaign. Generally, there 
is a federal organizer appointed for each province but of 
necessity he has to work with and through the provincial 
organizations. Thus the role of the national party office and 
organizer in a Dominion election resembles that played by 
the national committee and national chairman in the United 
States rather than that carried on by the central party office 
in Britain. 

In one respect, the influence of the national party organ- 
ization in elections is even weaker than it is in the United 
States. The great bulk of the campaign funds for Dominion 
elections are not raised directly by the national organization 
but by the provincial organizations which allot only a part 
for the use of the national party office. The portion retained 
is used as the provincial organization wishes to use it. The 
central party office uses its funds to provide campaign 
literature and to bolster doubtful provinces and constitu- 
encies with money, speakers, and propaganda. A Dominion 
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election campaign is, in each party, a number of provincial 
efforts with some central assistance and co-ordination. 

Between elections, the national party headquarters 
maintain only skeleton staffs performing routine services 
for the party, keeping records of membership, sending out 
party literature on request, issuing press releases, and so on. 
Their main function is to fight elections and not to co- 
ordinate their respective national parties. They do not 
conduct any significant amount of research into issues of 
public policy and they do not contribute greatly to the 
political education of the electorate. 

The connection between the national central party office 
and the parliamentary leaders of the party is very close. 
There are, however, narrow limits to the discipline which 
this combination can impose on the party members in 
Parliament. The leaders of the party in power are obviously 
in a better position to control their followers than are the 
leaders of the opposition. The Prime Minister has the power 
of dissolution. The members of the party who refuse to 
follow the party line may lose their control over patronage 
and they may be denied the assistance of the national party 
organization in the next election. But these threats are used 
sparingly and are rarely enforced except where the insurgents 
flout or repudiate the leadership of the party. 

Dissenters from the party line are not as easily impressed 
by such threats as in Britain. The party leadership cannot 
veto their candidature at the next election. The most it 
can do is to try to persuade the local constituency organ- 
ization not to renominate them. Its success in this venture 
is likely to depend on whether the views for which the 
dissenter stands have a strong backing in his province and 
his constituency, and frequently they have. Even if the 
maverick is thus deprived of the federal nomination, his 
political career in the party is not necessarily ended, as it is 
in Britain. He may still have a strong position and a career 
in the provincial party. Thus the leadership generally has 
all it can do to maintain its position without insisting on 
conformity in a wide range of doctrine and policy. 
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In fact, the party leadership is not inherently disposed to 
insist on a strong party line. The cabinet itself, being 
representative of provinces and sections, must always 
compromise within itself on policy and the programme on 
which it can agree does not usually make heavy demands on 
the loyalty of the rank and file. It is significant also that 
the private members from particular provinces often meet 
in provincial caucus on important matters. In this way, 
provincial points of view can be impressed on the members 
of the cabinet from different provinces while the cabinet is 
deliberating on the line leadership is to follow. National 
party policy always has to be adjusted to the demands of 
provincial and sectional interests. Party discipline is 
generally effective but the concessions which are made 
beforehand ensure that its yoke will be light for most members 
of the party. 

In summary, it is readily seen why the national parties 
in Canada are described as federations of provincial parties. 
National party organization, such as it is, is mainly repre- 
sentative of provincial party organizations. The latter 
collect most of the funds for and carry the main burden of 
Dominion elections. Even the cabinet is in some measure 
an alliance of provincial party leaders. This provincialism 
is general but is, of course, most marked in the case of Quebec. 

The consequences of the federal character of national 
party organization will be considered later. It should be 
said here, however, that the decisive importance of provincial 
political organization corresponds to significant political 
realities. Except in war-time, provincial governments have 
been much closer to the people than has the Dominion 
government and thus the party organizations which alter- 
nately control the provincial governments have been much 
closer too, than any national party organization. 

Provincial governments have shared with municipal 
governments the administration of the social services. 
Since the merit system of appointment was widely extended 
in the Dominion civil service, the provincial governments 
have been the main source of patronage appointments. 
Since the Dominion government finished with railway 
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building, its affairs have not attracted such close attention 
from private enterprise. On the other hand, the provinces 
have been building highway systems, a source of lucrative 
contracts, and they have control of the natural resources of 
the country. Parties which have, or may have, control of 
highway contracts, waterpower sites, mining resources, and 
timber limits would always attract financial support whether 
they sought it or not. These are some other reasons why the 
effective political organization of the older parties is provin- 
cial and not national. 

No attempt will be made to lay bare the sources of 
campaign funds or to describe the part played by traffic in 
government jobs in getting voluntary service to the parties. 
North American influences already referred to have made 
Canadian practice in these matters closer to that of the 
United States than of Britain. The abuses have been less 
sensational if for no other reason than that Canada is a much 
poorer country than the United States. The provincial civil 
services still provide a large field for patronage although 
thorough house-cleanings on the occasion of a change of 
government are rare. The older parties rely much more on 
substantial contributions for their campaign funds than on 
the small donations of a multitude of supporters and many 
of the benefactors expect a return even if they do not expressly 
bargain for it. 


The C.C.F, Party in Canada 

Of the several newer third parties in Canada, only the 
Co-operative Commonwealth Federation can be described at 
present as a national party. Although there are many 
differences in detail, the broad outlines of the formal structure 
of C.C.F. party organization are similar to those of the older 
parties. The national party is a federation of provincial 
C.C.F. parties. The greatest differences, however, are in the 
way in which the organization works. Some of the major 
differences in structure and operation may be pointed out. 

The C.C.F. regards itself as a movement as well as a 
party. As a movement, it has a sense of mission which the 
older parties lack. The mission is the achievement of demo- 
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cratic socialism. Holding, as it does, that democracy in the 
older parties is a sham, there is great emphasis on ma king 
party organization democratic. Being unable to rely on 
habitual support from the voters, unceasing efforts are made 
to educate the electorate away from their unthinking al- 
legiance to the older parties. Since socialism obviously 
cannot be achieved merely by voting for it, there is great 
emphasis on research into political, economic, and social 
problems. C.C.F. organization is at present directed more 
toward these aims than to winning elections. 

The basic unit of organization is the local C.C.F. club 
with social and educational as well as political purposes. 
The one or more clubs in a given constituency form the 
constituency association. Candidates are nominated by a 
convention composed of the members of the association. 
The provincial and national organizations built on the 
constituency associations have careful constitutional pro- 
visions for ensuring that the rank and file of party members 
will be represented and heard. The party leadership, 
whether provincial or national, is formally subject to control 
and detailed direction by their respective party associations. 
Because the rank and file are deeply interested and highly 
articulate, this control is at present rather more effective 
than in the older parties. Frequent party conventions 
which are widely representative insist on the leaders giving 
a full account of their stewardship. Many matters which, 
in the older parties, would be settled in caucus by the party 
members of Parliament and of the legislative assemblies are 
dealt with in the C.C.F. party by the representative associ- 
ations and conventions. 

The central offices of the party, both provincial and 
national, are, on the whole, more continuously active than 
those of the older parties. In addition to preparing for and 
conducting elections, they are extensively engaged in re- 
search, the production of party literature, and the distri- 
bution of it to the local clubs for dissemination among their 
members and the public. They organize lecture tours and 
summer schools for education in party principles. 



170 


DEMOCRATIC GOVERNMENT AND POLITICS 


Alongside the insistence on democracy and education 
there are provisions looking to the maintenance of strong 
party discipline. The central party organizations have 
authority to veto candidatures and to oust individuals and 
constituency organizations from the party. Every candidate 
must pledge himself to abide by the party platfonn and the 
general aims of the party. These devices are necessary, not 
only because the party will need strong discipline to establish 
a socialist society but also because, at present, there is 
constant danger that opportunists and hostile elements will 
work their way into the party and try to wreck it. 

While the national organization is frankly a federation 
of provincial parties, the C.C.F. is unfriendly to provincialism. 
Few members of the C.C.F. have a vested interest in the 
status quo for which provincialism furnishes a strong defence. 
Thus the outlook of the C.C.F. is more specifically national 
than that of the older parties. Moreover, the central plan- 
ning which a socialist system requires must be planning by 
the national government. Thus they must create a well- 
disciplined national party if they are to accomplish their 
aims. While provision is made for discussion and criticism 
at the formative stage of policy, there is sharp insistence 
that the party line be adhered to once it is formally drawn. 

In its attempt to ensure that the party organization shall 
work democratcally, the C.C.F. has thus far been free from 
the embarrassment which comes from accepting large 
donations from benefactors. Party funds are raised mainly 
by collecting annual fees from the mass membership of the 
party. Like the Labour party in Britain, it invites affiliation 
with trade unions and gets some revenues from that source 
Some donations are always received but these come from 
well-wishers and enthusiasts. The C.C.F. has had no traffic 
with business interests. Its war chest is much smaller than 
that which the older parties can generally raise but most of 
its work is done voluntarily and enthusiastically for the sake 
of the cause. 

There are other contrasts with the older parties which 
could be drawn but most of them are merely consequences 
of the general influences which have been illustrated. It is 
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impossible to say now whether the austere democracy at 
which C.C.F. organization aims wall endure. Like other 
human institutions, political parties are corrupted by power 
and the C.C.F. has not yet been exposed seriously to its 
baneful influence. It is clear, however, that in its emphasis 
on research, education, and continuous intensive effort it 
has grasped what present-day conditions require of demo- 
cratic parties. The C.C.F. may not be what the country 
needs but it does bring into sharp relief some of the defects 
of the older parties. 



CHAPTER VII 


REPRESENTATION 

This chapter is an excursion through a number of illusions 
which time has laid to rest. Political democracy has never 
fulfilled the hopes of its more sanguine believers. For a long 
time, they laid these disappointments to defective machinery 
and put great ingenuity into devices for making the will of 
the people manifest and effective. The staple of theoretical 
political discussion, in the Anglo-Saxon world at any rate, 
for the fifty years preceding 1930 was how to make democracy 
more democratic. A number of plans for accomplishing this 
were tried in various parts of the world. As a result of their 
failure, faith in them has almost entirely disappeared and 
thus they need not be discussed in detail. However, the 
criticisms of legislatures and political parties which these 
devices embodied and the defects from which they them- 
selves were shown to suffer throw very significant light on 
democratic politics. Also the dissatisfaction which gave 
rise to the experiments still remains. 

The central issue is the problem of representation and 
some general remarks on it must first be made. Subject to 
a few unimportant exceptions, the members of the lower 
houses of the legislatures in Britain, United States, and 
Canada, are chosen by the voters in single-member con- 
stituencies. The candidate with a plurality, i.e., the largest 
number of votes though not necessarily a majority of the 
votes cast, is elected. He is said to represent the constituency 
even though, in a three-or-more-comered fight, he may get 
much less than an absolute majority. Whether he has an 
absolute majority or not, those who voted against him are 
disposed to think of themselves as unrepresented, while 
many of those who voted for him regard him only as the 
lesser of two or more evils. When we remember how various 
opinions are, it is clear that no member of Parliament can 
begin to represent them all and that a good deal of dissatis- 
faction is inevitable. 
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What Does the Representative Represent? 

To understand what this so-called representation is or 
can be, it is necessary to recall some history and venture 
some analysis. The democracies of the ancient world 
practised direct democracy. The citizens of the city state 
participated directly in the making of laws and the governing 
of the city. Lacking the device of representation, the Roman 
Republic perished when it expanded too far beyond the 
confines of the city. Representation is a mediaeval invention 
apparently originating in the practice of the early Christian 
Church in calling together representative councils to deal 
with matters affecting the government of Christendom. 
With the emergence of kings in the feudal societies of Europe, 
the custom of calling representatives from the communities 
under their sway developed. Simon de Montfort called 
representatives of the shires and boroughs to Westminster 
in 1265 with momentous results but he did not invent 
representation. It was widely used in the mediaeval world. 

In the thirteenth century, and in most instances up to 
the nineteenth century, the shire or borough was a close-knit 
community with a high degree of economic self-sufficiency 
in which individuals were bound together by customary 
relationships. What division of labour and economic special- 
ization there was, was local, not national and international. 
Without the modem means of communication, there was 
little movement of individuals from one community to 
another, and little intercourse between communities. People 
lived and died and found the entire meaning of their lives in 
a single area. The dialects which often differ from shire to 
shire testify to the distinctiveness of these communities 
which were represented. 

They were social unities in much the same sense in which 
today, rightly or wrongly, we attribute unity to the nation. 
We have little difficulty in thinking that the government or 
an ambassador can represent the common interests of the 
nation in international negotiations. It used to be just as 
easy, and perhaps easier, to think that a representative could 
represent the shire or borough in the councils of the king. 
He could air the grievances of his community and combine 
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with Other representatives in petitioning the king to redress 
them. 

A constituency today is not such a community with a 
distinctive unity of its own which one man can represent. 
Constituencies are now strips of territory in which so many 
voters live and their boundaries are always being readjusted 
so as to give representation by population. This practice of 
readjusting the boundaries of constituencies gives the clue 
to the modem theory of representation. It is individuals 
and not communities which are represented.^ This is partly 
due to the modem emphasis on individualism. But the older 
theory could not be maintained today because there are no 
longer local communities with a distinctive unity to be 
represented. Economic specialization transcends the local 
community and also the nation. The vital interests of 
individuals are linked to persons, circumstances, and events 
far beyond the locality. 

Modem transport and communications have given extra- 
ordinary mobility to the population making them a nation 
of transients without deep consciousness of locality. As has 
already been pointed out, the great ease of communication 
has facilitated the organization of many communities of 
interest, economic, social, and cultural, which are at least 
nation-wide and not connected with any locality. The local 
undertaker is now likely to be at least as much interested in 
the shop-talk of the annual embalmers’ convention as in the 
death of his neighbours. The result is that the older social 
unity based on territory has been broken into a multitude of 
diverse specialized interests. And governments today are 
engaged in all sorts of activities which can help or harm 
these specialized interests thus inviting people to mix calcu- 
lations concerning their narrow interests with their opinions 
about public policy. 

The older localism and the theory of representation 
appropriate to it have been outmoded. It may help to 
emphasize the change to point to a remaining vestige of the 

^Practice does not entirely accord with theory The member of Parliament 
does represent certain common interests of his community as when he secures a 
new highway or a new post office 
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older theory. The constitutions of United States and Canada 
give equal, or something approaching equal, representation 
to the states and provinces in the upper chamber of the 
federal legislatures. The states and provinces are still 
regarded as communities which can be represented, and are 
entitled to be represented as such, and not merely as hetero- 
geneous collections of individuals. But even here, the forces 
just discussed have been at work and the unity of particular 
states and provinces in the federations is somewhat artificial. 

The situation today is profoundly different in another 
respect. As long as the king was in reality the government 
he expressed the general interests of the nation, however 
defective that expression may have been. Even if he was no 
moie than a leader in war he made and executed the policy 
of national defence. The representatives to his councils 
acknowledged this although grudgingly. Their function was 
to act as a check on him, limiting the demands made by the 
whole on the parts. The king and his civil service withstood 
these pressures, asserting their interpretation of what was 
needed to maintain the unity and integrity of the country. 

When the king was reduced to a figurehead or dethroned, 
the legislature composed of representatives of local interests 
became supreme. If the members of the legislature repre- 
sented only their constituencies, who now spoke for the 
nation? It was a recognition of the inescapable necessity of 
some body with a unified conception of the national interest 
which led the framers of the first republican constitution of 
France to declare that the deputy (i.e., the member of 
Parliament) belongs to the nation. He must represent the 
nation and speak for it and not for the narrow purposes of his 
constituency. 

The same provision appeared in the constitution of the 
German Republic of 1919. However, despite some dis- 
tinguished advocacy of it, this view never caught hold in 
Britain and North America where it is the general assumption 
that the member of Parliament represents the electors of his 
constituency. Despite this seeming defect in Anglo-American 
theory, Britain, United States, and Canada have not suffered 
as much from lack of national unity as have continental 
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European countries. The explanation is that theory is of 
little account unless it is workable in practice and to say 
that the deputy belongs to the nation accomplishes nothing 
unless the deputy and a majority of his fellows can agree on 
what should be done on behalf of the nation. Continental 
democracies generally speaking never reached this agreement, 
always being plagued by a multiple-party system while the 
two-party system in Anglo-Saxon countries has almost always 
produced a majority view of the national interest. 

The truth is that when the king lost his power and gave 
up his function of integrating the parts of the country as a 
whole, political parties took his place. We have said that the 
executive and civil service govern the country, but their 
ability to do it depends on the support of a political party 
which has won a majority of the electorate. As has already 
been argued political parties in a two-party system are not 
divisive but unifying influences. In their never-ceasing 
search for votes they build bridges across local and personal 
prejudices, sectional and occupational antagonisms. In a 
democracy which cannot fall back on some authoritative 
statement of the national interest but must always manu- 
facture the national interest out of the consent of the people, - 
the unifying function is indispensable. European experience 
indicates that where political parties fail to perform it, 
dictators arise who do. 

The dilemma should now be clear. The dominant theory 
and the social structure of our time combine to insist that 
members of Parliament must represent individuals. The 
fundamental impossibility of representing heterogeneous in- 
dividual opinions and group interests through representatives 
chosen by a plurality of votes in single-member constituencies 
has caused profound dissatisfaction and numerous panaceas. 

The aim of most of these schemes is to make the legis- 
lature reflect more accurately the diversity of opinions and 
interests in the electorate. This diversity is increased and 
made much more complex by the luxuriant development of 
organized groups in which the like-minded gather together 
to further a common occupational or cultural interest. These 
groupings cut across the territorial constituency and seek to 
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express themselves politically in other ways than through 
their votes. They always promote narrow purposes and 
often clash with one another, thus adding to the babel of 
individual opinions, the collision of group interests. 

The integrating function is difficult to perform under the 
best of circumstances. Any scheme of representation which 
does not enable it to be performed makes representative 
government impossible. The reformers generally have not 
understood this and almost all their schemes are discredited 
because they make integration more difficult, if not impossible. 
With these basic considerations in mind, attention may be 
turned to some of the reforms, their tendencies and results. 

As long as there are only two parties and two candidates 
in a constituency, one will always receive an absolute majority 
of votes cast. However, when there are three or more parties 
the victor will often be elected by less than an absolute 
majority and, the more parties there are, the smaller the 
fraction of the vote which will suffice to elect. A candidate 
who in no circumstances could have wheedled an absolute 
majority of the voters into voting for him may be elected. 

The devices for meeting this specific defect are the second 
ballot and the alternative vote. The second ballot was much 
used in continental Europe and involved an immediate 
second election between the two candidates who were at 
the top of the list in the first election. Experience with it 
was most unsatisfactory and it need not be discussed. The 
alternative vote requires the voters to mark 1 opposite their 
hrst choice, and if they wish to express second or third 
alternative choices, to mark 2 and 3 opposite their names. 
Then, if the counting of first preferences does not give any 
candidate an absolute majority, the candidate at the bottom 
of the poll is counted out and the second choices of his 
supporters are distributed according to their preferences. 
A second counting of the ballots follows to see if the totals 
of first and second choice give any candidate an absolute 
majority. If not, the process continues until an absolute 
majority emerges. In this way, the election of a candidate 
who is at least regarded as tolerable by more than half the 
voters who voted is assured. 
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The alternative vote is used in provincial elections in 
Alberta and Manitoba. It has something to recommend it. 
Unfortunately, however, it has bad tendencies in enabling 
any two parties to combine at a poll to knock out a feared 
third party. And even where this particular practice is not 
indulged, there are almost certain to be secret pre-election 
bargains between parties which commit them to later action 
in the legislature not in accord with the declared policies of 
the parties before the election. Any additional tendency in 
this direction is to be deplored and will increase rather than 
decrease dissatisfaction with the representative system. 

Neither of these devices has had much appeal to the 
vigorous reformers because it still leaves in every constituency 
a substantial or large minority whose candidate or candidates 
were defeated and who think they are denied representation. 
It is even possible in a two-party fight, for one party which 
wins its seats by small majorities and gathers a very light 
vote in the seats it loses, to win a majority of all seats with 
less than a majority of the total vote. This will rarely 
happen but it is not uncommon for a party to win a much 
smaller proportion of the seats than its proportion of the 
total vote would warrant if it is individuals who are being 
represented. 

The situation is aggravated by the emergence of third 
and fourth parties because a minority of votes will elect a 
candidate and two or more substantial minorities will claim 
to be unrepresented. The Liberal party in Britain has 
suffered heavily in this way. In 1924, it took about 20 per 
cent of the popular vote and won less than 8 per cent of the 
seats and in 1929, it took about 25 per cent of the popular 
vote and only about 10 per cent of the seats. Such dis- 
parities are likely to be unusual but they illustrate the problem. 

Proportional Representation 

Starting from the assumption that representation in 
the legislature ought to be a true image of the nation regarded 
as a collection of individuals, the reformers of the late 
nineteenth century sought to devise a scheme which would 
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give representation to every significant body of opinion in 
proportion to its numbers. They sought equity in repre- 
sentation and not merely endorsation of candidates by an 
absolute majority. Some three hundred different schemes 
of proportional representation have been devised but they 
are of two main types. One is known as the single transfer- 
able vote, also known as the Hare system after its original 
inventor, and the other is the list system. Each requires for 
its working multiple-member constituencies with enough 
members so that any substantial minority can expect to 
elect at least one of its candidates. The constituencies are 
necessarily very large in area and population if the number 
of members of Parliament is to be kept within reasonable 
limits. 

The single transferable vote requires a constituency with 
at least five members if it is to achieve its purpose of enabling 
each substantial minority to elect a member. Voters mark 
their choices in order of preference, 1, 2, 3, 4, 5. The quota 
of votes necessary for election is determined^ and as soon as 
that number of first preferences is counted for particular 
candidates, they are declared elected and the remaining 
ballots for those candidates as first choice are transferred to 
the second choice and so on. 

Thus any party whose disciplined supporters vote the 
party ticket throughout will waste no votes and will elect 
one of its candidates every time it fills a quota. Every 
minority which can fill a quota will elect a member to represent 
its views. Variants of the single transferable vote, of which 
there are many, are used in municipal elections in a few 
cities in the United States. The single transferable vote is 
used in provincial elections in Alberta and Manitoba in the 
multiple-member constituencies of Calgary, Edmonton, and 
Winnipeg. 

There are also many variants of the list system. The 
most thoroughgoing of these was used in Germany under the 
Weimar Republic. Germany was divided into thirty-five 
mammoth constituencies ranging from one to two million 

*Th.e quota is determined by dividing the number of votes cast by the number 
of seats to be filled plus one, and then adding one to the result 
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voters each. These constituencies were grouped together, 
generally in pairs, into eighteen larger areas called unions, and 
the unions in turn were lumped into one national constituency 
called the Reich. Each of the thirty-five constituencies was 
to send eleven members to the Reichstag, each union, and 
also the Reich, to send an indefinite number depending on 
the voting. ^ Each party prepared lists of candidates for the 
constituencies, the unions and the Reich. Elections were 
held in the thirty-five constituencies only. The voter was 
required to select his party and vote for the whole list or 
not at all. A quota of 60,000 votes elected a candidate for 
the party. 

If the X party got 230,000 votes for its list in Y con- 
stituency, the first three candidates on its list were elected 
with 50,000 votes to spare. In the Z constituency, grouped 
with Y constituency in a union, the party might elect two 
members and have 45,000 votes left over. The two surpluses 
were then transferred in a bookkeeping transaction to the 
union and added together, giving the party an elected 
member on its union list with 35,000 votes unused. The 
union surpluses of each party were added together in the 
same way and transferred to the Reich where they would 
elect another party candidate for every 60,000 votes trans- 
ferred.^ Ignoring minor qualifications such as the untrans- 
ferability of small surpluses and visualizing the process at 
work in each constituency and for each party, it is clear that 
no single party could waste more than 59,999 votes in the 
entire country. Party representation in the Reichstag 
mirrored almost exactly its voting strength. In spite of 
this or, as some say, because of it, came Hitler! 

^ Proportional representation obviously accomplishes its 
prime purpose of giving representation to minorities. This 
may be admitted to be a gain in so far as the well established 
parties in a two-party system ignore the interests of small 
bodies of opinion. But the perils to which it exposes demo- 
cratic government far outweigh any possible advantage. Its 
main vicious tendencies are two; first, the splintering of 
political parties and secondly, the increase in undesirable 
centralization of control of the political parties. The list 
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system is more dangerous in these respects than the single 
transferable vote system. The extent to which the latter 
promotes these evil tendencies depends on the size of the 
multiple-member constituencies and the number of members 
each of them is to elect. If a multiple-member constituency 
elects no more than three members, the damage may not 
be serious. It has been pointed out, however, that it must 
elect about twice this number if it is to effect its main purpose 
of giving fair representation to minorities. The following 
comments are applicable to both systems except as noted. 

The Vices of Proportional Representation 

To establish the tendency of proportional representation 
towards a multiplication of parties, one could rely on the 
actual results in the countries of continental Europe which 
used proportional representation. For example, in Germany 
before the adoption of the list system in 1919, there were 
only half a dozen significant political parties. When Hitler 
abolished all parties in 1933, there were twice that number of 
significant parties as well as a score of sects endeavouring 
to assert themselves as political parties. Such results could 
be, and to some extent no doubt were, due to other causes. 
So it is important to see why the tendency must be in that 
direction. 

Where only two parties are in the field, each knows it 
must work for a majority in the constituency and in the 
country. Each knows it must put out bait for the wavering 
voters, generally the moderates who look at both sides of a 
question. Each must court significant minorities and these 
necessities make for a middle-of-the-road platform and fot 
candidates who have a general appeal. That is to say, 
minorities are not ignored and they are not entirely un- 
represented because one or other of the party platforms takes 
their less extreme demands into account. 

On the other hand, minority groups of opinion know that 
their chances of electing members of their own are slim except 
where they happen to be heavily concentrated in particular 
constituencies. They tend to swing to one or other of the 
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two parties hoping for some consideration in return for sup- 
port and often bargaining for it. While the middle-of-the- 
road programme may not attract them, it does not positively 
repel. With reluctance, yet with some minimum of consent, 
they come into the fold. Extreme views do not construct a 
party for their propagation unless conditions are such as to 
encourage them over a long period of time. 

When it becomes electorally possible for minorities to 
count confidently on getting at least a few seats, they reject 
middle-of-the-road programmes and set out in full cry to 
realize their interpretation of the good life. Once a small 
bloc gets into Parliament, a minority has a forum from which 
to expound its gospel and it hopes, as sects always do, to win 
the world to the obvious truth of its views. Once the core 
of a party is formed, it tends like all organization to become 
more important than its purposes and thus to perpetuate 
itself. 

When the minorities begin to withdraw their support from 
the two old parties, these, in turn, change their character. 
The premium paid for moderation diminishes and they tend 
to take more dogmatic positions hoping to hold a following 
with strong convictions. If the French-speaking people of 
Canada were to consolidate in a minority party of their own, 
the two old parties would naturally become more truculent 
in their expression of English-speaking Protestant views. 
Such action repels still other groups which then seek self- 
expression, e.g., the Irish Catholics. As the number of sig- 
nificant parties grows, it becomes unlikely that any one party 
will get an absolute majority of the seats in the legislature. 
Not expecting to have the sole responsibility of governing, 
parties are no longer under the necessity of working out a 
practicable platform. Since responsibility can no longer be 
concentrated on them, they cease to feel a sense of responsi- 
bility. They devise their programmes to attract a fervent 
following whose particular interests they push rather than 
to provide an acceptable policy for the country as a whole. 

In periods of unrest, the spectacle of extreme views 
making headway in the country rouses opposing schools of 
extremism. When the extreme left steadily increases its 
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representation in the legislature, panic rises on the extreme 
right and a party, or parties, appears to combat the danger 
of revolution, real or imagined. The violent demeanour of 
this reactionary element pushes the moderate left toward the 
extreme left. Some such pattern of development was seen in 
both Italy and Germany during the rise of Fascism. This de- 
generation of politics into open warfare was not solely caused, 
but it was actively fostered, by proportional representation. 

The parties, therefore, are not only splintered but they 
become dogmatic sects and rabid factions promoting their 
own narrow creeds. All parties become radical, in one sense 
or another, and less disposed to the inevitable compromises 
of a democratic system. While few of the economic groups, 
farmers, workers, manufacturers, and a thousand lesser occu- 
pations, set up their own parties, they exact concessions from 
the parties much more easily than under a two-party system. 
It is said that the midwives of Germany once threatened to 
set up their own party if the government did not meet their 
demands. A strong economic interest may win one of the 
small parties to its views on economic matters because the 
small party, unlike the great parties of the two-party system, 
does not have to consider the reaction of opposing interest 
groups. It will never have the unquestioned power to 
implement the bargain. In this way, the economic and other 
group interests pick their champions and expect them to 
stand firm on the floor of the legislature. This increases the 
intransigence of parties. 

The inevitable result is weak government. All govern- 
ments are coalitions chosen, not by the country in the election, 
but through huckstering in the legislature. The several 
parties in the coalition, backed by opposing interests of 
various kinds, often find that the only thing they can agree 
to do is to do nothing. Their policies are more colourless 
than those of governments in a two-party system. At best, 
governments are short-lived compromise arrangements and 
at worst, they are paralytics. If resolute government action 
must be taken, it can only be taken by relieving the govern- 
ment from responsibility to the legislature, i.e., by executive 
decree. Such was the actual course of events in Germany 
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and Italy. Workable democratic government had become 
impossible before the Nazis and Fascists came to power. 
They did not so much destroy democracy as fill a gap left by 
its demise. 

Government by short-lived coalitions of several parties 
makes it impossible for the electorate to enforce responsibility. 
If the government fails to do what it should obviously have 
done, each party retorts that it never had the power to do it 
and blames the other parties in the coalition for the failure. 
It is rarely clear who should be punished at the next election. 
The gap between the electorate and the government — too 
wide under the best of circumstances — is still further widened. 
In the two-party system, the party which wins the election 
drives forward something resembling its announced policy 
and the opposed ranks of voters across the country feel 
triumph and chagrin if the policy works well, and disappoint- 
ment and prophetic insight if it works ill. After all, this is 
what they voted for or against. But the policy of a compro- 
mise coalition is always one on which they never were asked 
to express an opinion. Apathy and disgust deepen with this 
sense of remoteness from the whole process of governing. 

These evils of group coalition government are all made 
inevitable by any thoroughgoing system of proportional 
representation. Under the list system, it is harder for groups 
to get the initial organization necessary for preparing party 
lists in a number of constituencies across the country. But 
if this hurdle can be jumped, it promotes thorough fragmen- 
tation of the political parties. The Hare system, on the other 
hand, is not likely to result in so numerous splinter parties. 
However, it makes it much easier to take the initial steps. A 
candidate for a new party can be put up at any time in one 
constituency and even if he fails to win, the votes for him 
are not wholly lost but transferred to second or third choices. 
If he does win, the group is encouraged to take further easy 
steps in other constituencies. 

Furthermore, proportional representation destroys the 
intimate connection of the member with his constituency. 
In the single-member constituency, he is likely to be a promi- 
nent person widely known and he can visit every section of it. 
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He can make contact with all groups and learn the configur- 
ation of opinion. In the large multiple-member constituency 
with hundreds of thousands of voters, relatively few voters 
know the candidates and the candidates cannot cover the 
whole constituency. Each cultivates his own sect which 
confirms his prejudices rather than enlarging his outlook 
More rigid doctrinaires, and fewer flexible persons of broad 
sympathy and general electoral appeal, go to the legislature. 
Lacking broad support in their constituency, they have no 
foundation for an independent stand in the councils of their 
party. The supporters of the Hare system have always 
claimed that it would send more independent-minded men to 
Parliament. This can mean, in reality, no more than that 
they would be independent of the discipline of the parties in 
the two-party system. They are likely to fall under a narrow- 
er and sharper discipline in the splinter parties which support 
them. These sects are likely to tolerate independence even less 
than the old parties which were invariably seeking an overall 
majority rather than some special brand of salvation. 

This brings us to the second great evil of proportional 
representation, the tendency towards more strongly disci- 
plined control of the party by the central party machine. 
The list system cannot help but work in this direction. 
Taking the German example, the central party organization 
necessarily picked the candidates on the Reich list. In the large 
constituencies and huge unions, it is extremely difficult to 
get the rank and file of the party to agree on a long list of 
candidates. This also brings intervention of the central organ- 
ization. It is much more practicable to centralize control of 
local party organization when constituencies number in tens 
instead of hundreds. The officers of the party and their 
favourites always get their names at the head of the party 
list and since voters must vote for the list and not for particu- 
lar candidates they, at least, are always sure of election. 
Young men are thus greatly handicapped in advancing to 
leadership while everything favours the perpetuation of the 
old guard and the extension of its influence over the party 
Independent-minded candidates must not be put on the list 
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because their presence there may make voters reject the 
whole list. 

The parties become much less responsive to opinion in 
the constituencies. Members are not in close touch with 
their constituencies and, as has been remarked, they are not 
sufficiently sure of solid personal backing in the constituency 
to press insistently for revision in party policy. By-elections 
which are such useful barometers of opinion are not possible 
under proportional representation. The old guard who head 
the party lists are always sure of election and need not 
cultivate the constituencies carefully at all. Because they 
do not have to wage a stem fight for election, they remain 
active and influential much longer than would otherwise be 
possible. ]\len who represent new currents of opinion in the 
party and thus threaten the established leadership cannot 
get on the party list at all, or if they do, are likely to be 
removed when their rivalry becomes serious. Party leader- 
ship becomes unresponsive, rigid, and bureaucratic. The Hare 
system when it works through large constituencies has similar 
tendencies although, in the absence of the rigid list, they are 
not likely to be nearly so marked. 

The Real Dilemmas in Representation 

The conclusion is that democracy is more likely to be 
destroyed than saved by such drastic reforms in electoral 
machinery. It will be asked then whether there is no cure 
for the defective representation of opinion in democratic 
representative government. The discussion has already sug- 
gested that minority views are not completely unrepresented 
in the two-party system. The electorate is, as the electoral 
reformers argue, made up of a great many opinions and groups 
of opinion. Each party must try to conciliate enough of 
these views to win a majority of the seats in the legislature 
and that means taking these views into account in its plat- 
form. That is why party programmes seem to the holders 
of strong views to be lacking in vigour. Of course, no party 
which expects to have the sole responsibility for governing 
can embrace many of the extremes of minority opinion if for 
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no other reason than that they are often contradictory and 
inconsistent. No party can put an anti-vaccinationist plank 
in its platform and at the same time meet the demands of 
more enlightened opinion for effective protection of public 
health. A little reflection will bring many similar possible 
clashes to mind. Proportional representation can find 
representation for precious views of all kinds because it ig- 
nores the necessity of finding a single coherent and consistent 
public policy for the country as a whole. 

We come again to some hard realities which were men- 
tioned earlier. Government action is collective action taken 
on behalf of the whole and, if it is not to be self-defeating, it 
cannot give expression to all the cross-purposes entertained 
by particular members and parts of the whole. Presumably, 
something is to be accomplished by common action and if it 
is to be done with consent, it cannot pander to extremes. 
Also, the immediate effect of much of government policy is 
to shift burdens from one set of shoulders to another. As 
long as this is so, there will be disgruntled minorities even 
though they get direct representation in the legislature. 
Even if the majority in the legislature agree to do nothing, 
the minorities which had hoped to shift some of their burdens 
will be disgruntled. 

There is therefore no cure. The best that can be offered 
is a palliative to be found through government being limited 
in its actions in so far as is humanly possible to matters on 
which something approaching a community of view can be 
found. Democratic government may not survive unless 
action is so limited and unless a sensitive mechanism for 
discovering what policies of action can hope to find a broad 
base of consent is available for use. The two-party system 
is the best instrument so far found for this delicate task. 
There may be others but they have not yet appeared. 

It will be retorted that election by a mere plurality in 
contests between three or more parties is intolerable. That 
may be our conclusion if such contests are to become a 
general and permanent feature of political life. It is not at 
all clear, however, that degeneration into a multiple-party 
system is inevitable. All our social institutions must face 
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periodic crises. The sick do not always die and institutions 
often surmount their crises. An electorate which has had 
experience of the ease of fixing responsibility under the two- 
party system and cabinet government is likely to abandon a 
party which shows that it has little chance of gaining a 
majority by running third in several successive elections. 
Less rational considerations such as the desire to be on the 
winning side work in the same direction. It is probable 
that this fate has overtaken the Liberal party in Britain. 
The excision of such a party is painful, as all surgical oper- 
ations are, but those who genuinely cherish democratic 
government will not shrink from it if it ensures the continued 
life of the two-party system. 

The United States lacks the cabinet system as a device 
for clearly fixing responsibility but it has a most effective 
substitute for the maintenance of the two-party system in 
its national politics. The Presidency cannot be won by a 
plurality but only by a majority of the votes of the electoral 
college. To win a majority of these votes, a party must 
generally win a majority of the popular vote. Parties which 
cannot come within striking distance of this great prize have 
always been brushed aside and are likely to continue to get 
scant support. 

A return to a two-party system will not be of any great 
advantage to democracy if, for example, a socialist party 
determined on wholesale socialization faces as its sole com- 
petitor a Conservative or Liberal party determined to pre- 
serve the status quo. In such circumstances, solid community 
of view is extremely problematical, even among the socialists 
themselves. What a democratic government does in the 
name of all must be limited to things which a substantial 
majority either actively approve or regard as tolerable. 
Here we come upon a factor which should have been men- 
tioned much earlier. It would not do to blame proportional 
representation entirely for the splintering of parties. An 
underlying influence of great strength has been the con- 
tinually extending range of the activities of government. 

In the heyday of laissez-faire, it was relatively easy to 
come to some community of view on government policy 
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because the possible courses of government action under the 
restraining influence of that philosophy were sharply limited. 
Once it was generally admitted that it might be desirable 
for government to intervene in any or all sectors of social 
life, the possible courses of government action reached in- 
finity and tended to produce a sharper diversity of view in 
the electorate. Groups which could formerly agree on foreign 
policy and on the aims and means of maintaining internal 
order began to divide on issues affecting economic and social 
welfare. Is the government to aid industry or agriculture, 
or both, with concrete privileges? Is it to discourage trusts 
and combines and to encourage small businesses with loans 
at low interest? Is it to fix wages but not profits or agri- 
cultural prices^ Is it to provide social security for the 
industrial wage earner but not for the independent worker 
on his own account? Some reflection on the contents of 
Chapter in will show that measures which benefit one group 
are an immediate burden to another group and that, in so 
far as the people judge government action by immediate 
consequences and considerations of narrow advantage, the 
increase of government activities tends to multiply greatly 
the divisions of opinion in the electorate. In fact, if people 
judged solely by these criteria, democratic government would 
have expired long ago. No one will suggest that they are 
uninfluenced by such criteria and hearkening to them makes 
it extraordinarily difficult to prevent either the breaking up 
of the two-party system into an agglomeration of interest 
groups or its degeneration from a sham battle into a real 
battle between left and right. 

The fact that government now does so much which affects 
intimately the life of everyone is at the root of much of the 
dissatisfaction over the existing system of representation. 
In a constituency of diverse economic occupations and inter- 
ests many of which are directly regulated or assisted and all 
of which are in some peculiar way affected by government, 
how can one man know enough about these interests to share 
in making the laws governing them or have wide enough 
sympathies to represent their point of view in criticizing ad- 
ministration? Where farmers, industrial workers, industrial 
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employers, independent tradesmen, and so forth feel 
the impact of government action in diverse ways, how can 
the member of Parliament who may be doctor, lawyer, 
worker, or employer represent all their interests fairly? It 
is not a problem of the representation of precious sects but 
of representing legitimate interests engaged in the necessary 
work of making a livelihood for themselves and producing 
the material needs of the community. In the nature of 
things, the member of Parliament has only his partial and 
limited experience to go on. Yet he and others like him 
make the laws affecting these interests and supervise their 
administration. 

Often it is not so much the question of principle but the 
detailed application of admitted principle which is involved. 
It is generally agreed that monopolies should be regulated 
but not, in most cases, that they should be dissolved. Just 
what should be done to protect the public interest without 
unnecessarily interfering with the productive functions which 
the monopoly is, in effect, licensed to perform is a matter of 
great intricacy. Employers may accede to the general view 
that minimum wage laws are necessary, but the application 
of such laws in all their ramified detail may only harass 
industry without effectively protecting the workers unless a 
high order of intelligence and a wide range of knowledge are 
brought to bear. There is no dissent at all from the propo- 
sition that safety devices in factories should be enforced, but 
the safety regulations must be worked out to meet the 
conditions in every kind of factory and for every kind of 
machinery. 

In each of these cases and in many others, the interests 
directly concerned, whether workers, employers, or whatever, 
have some unique knowledge and experience relevant to the 
choice of effective means. Yet generally the laws in question 
are made by and administered by legislators and civil servants 
who cannot fully grasp the import of this knowledge and 
experience. The point is sufficiently clinched by the story 
of the steamship company which found itself compelled to 
carry two sets of lifeboats, one set to satisfy rigid govern- 
mental specifications and the other to save the lives of its 
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passengers in the narrow choppy seas in which the company 
operated. If representation through the electoral system is 
inadequate where the problem is only one of means, it is still 
less satisfactory in fields where sharp conflicts over principle 
make representation of the views of the interests at stake 
still more urgent. 

Occupational versus Territorial Representation 

This is a much more searching criticism than that put 
forward by the advocates of proportional representation. It 
was ably developed and widely discussed in many quarters 
in the first thirty years of the twentieth century. It denies 
that individuals as such can be fully represented by anyone. 
It is not only that the industrial worker cannot be repre- 
sented in the legislature by the lawyer who is retained by 
his employer, he cannot be represented even by a fellow- 
worker because they rarely share more than a few interests 
in common. Outside his working hours, he is devoted to 
Christian Science, horticulture, and the promotion of temper- 
ance legislation. The man who works next to him is a rank 
materialist who invests his modest savings in shares of a 
distillery company and whose enthusiasms are prize-fighting 
and compulsory state medicine. A third fellow-worker who 
is a candidate for the legislature plays host to another set 
of leisure interests. He cannot fully represent the other two 
if only because their interests outside the factory are either 
inconsistent or unsympathetic to one another. At most, he 
can merely represent the common interests of their working 
hours. 

According to this analysis, the much deplored apathy of 
the electorate cannot be overcome as long as sole reliance is 
placed on the attempt to represent individuals in territorial 
constituencies. In an election campaign, voters are expected 
to give attention to and reach sensible conclusions on a great 
many issues of different kinds. Interest cannot be aroused 
for the obvious reason that no one can come to an intelligent 
answer on matters of which he has little or no knowledge 
and on which his experience of life affords no guide. Thus, 
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for one issue which touches off thought and informed re- 
flection in a voter, there are dozens which do not rouse a 
flicker of attention. 

This lack of attention is the common-sense retort of the 
sensible man who recognizes his limitations and thinks it better 
to mind his own affairs as best he can trusting that there 
are others who can judge the merits of such complicated 
issues. The ideal of the citizen who makes the public interest 
the overriding concern of his life is impossible, at least in a 
complex civilization where central governments are involved 
in a multitude of activities, because it would leave him no 
time for his own unique functions in society. To which one 
might add that the wholly public man has no private life 
and is therefore likely to be an unhappy, if not an unbalanced, 
person. 

The analysis accordingly concludes that in addition to 
the blundering of the amateur legislator in highly technical 
legislation and his inability to represent the many sides of 
many-sided individuals, there is the inability of the voter to 
register an intelligent vote. In a highly specialized society, 
government is bound to be a highly specialized matter too. 
The attempt to bring all issues to an amateur level of dis- 
cussion and decision denudes them of content. The questions 
on which the public should arbitrate between the parties are 
so many and so recondite that only a few of them — and these 
in garbled and unreal versions — are ever put to the public. 
Consequently, if the vital functions in the hands of distant 
central governments continue to increase and are subject 
only to the shadowy popular control now possible, govern- 
ment will become steadily more bureaucratic and unre- 
sponsive until, in the end, it becomes irresponsible as well as 
unrepresentative. 

This criticism of which only a brief, and therefore in- 
accurate, outline has been given was developed in great 
detail in the first two decades of this century. It received its 
fullest and most telling expression from the guild socialists 
in Britain. This group was certain that economic life must 
be fully collectivized in order to secure social justice. They 
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were equally concerned that socialism should be thoroughly 
democratic. In those days before socialists became capti- 
vated by the idea of central planning, the guild socialists were 
convinced that the nationalizing of industry under control 
of the central government would not bring the workers sig- 
nificantly closer to the democratic control of industry. They 
would only be exchanging one imperious employer, the big 
corporation, for a bigger and more imperious employer, the 
state, because the workers could not hope to control the 
publicly-owned industry through the existing machinery of 
representative government. That is to say, the problem, as 
the guild socialists saw it, was substantially similar to the 
one to which their arguments have been applied here. 

The guild socialists thought of each industry, whether 
agriculture, mining, lumbering, fishing, or one of the manu- 
facturing or distributive trades, as performing an economic 
function for society. They proposed that each such function 
should be governed by a guild or association of those who 
worked by hand or brain in the particular industry. Legis- 
lation for and administration of the industry would be in 
the hands of a representative council elected by the members 
of the guild. Not only producers but also consumers and 
cultural interests of various kinds should have similar insti- 
tutions of government. Each person would then have a voice 
in a producer, a consumer, and such cultural, associations as 
attracted his interest. Most of the highly specialized ac- 
tivities now performed by the general national government 
should be transferred to the more competent specialized 
representative councils which would be more amenable to 
democratic control. The legislature of the central or national 
government should be made up of representatives from the 
governing councils of the various guilds and associations. 
Because all the industries and important functions in the 
society would be governing themselves much as municipalities 
now govern themselves, the central government would have 
very few functions beyond those of defence, police, and the 
settling of disputes between the various self-governing guilds 
and associations. 
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The electorate for each of these representative councils, 
including the national legislature, would be automatically 
determined by function. These electorates, because they 
would be asked to rule on matters relating to their intimate 
daily life and only on those matters, would bring knowledge, 
experience, and a lively interest to their decisions. The 
representatives they chose for the governing councils would 
not only have this knowledge, experience and interest, but 
would also fully represent their constituency because of the 
complete identity of its interest with theirs. The result 
would be a revitalizing of democracy. 

The plans of the guild socialists and of others who took up 
their underlying idea proposed that functional or occupation- 
al representation should supersede the outmoded territorial 
representation. Every important specialized interest or 
function would form a separate electorate and choose repre- 
sentatives to a council which would govern its affairs. The 
national legislature with which we are concerned here would 
be composed largely of representatives of the organized 
functions and not of the people living in particular terri- 
torial areas. This is the alarming final logic thought to be 
involved in a highly specialized society. Neither territorial 
communities nor individuals but only functions can be repre- 
sented. Function becomes so important that it obscures the 
individual. Also, too much preoccupation with the clear 
articulation and vindication of function weakens the sense of 
community, of belonging to something which contains but 
transcends the function. The deputies do not belong to the 
nation or even to the individual voters in the constituencies 
but only to their separate functions. 

The guild socialist proposals, of which there were several 
varying in detail, were never adopted in Britain and the 
movement has disappeared. Ironically enough, the only 
concrete applications of their ideas have been by dictators 
and not by democrats. Soviet organization in Russia has 
several kinds of councils representative of functional groups. 
Nor are their ideas necessarily tied to socialism. Nazi 
Germany organized numerous councils representative of eco- 
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nomic interests professedly to provide for self-government of 
industry and trade. Fascist Italy set up the most complete 
structure of this kind and in 1939 the National Council of 
Corporations, chosen by occupational representation, super- 
seded the Chamber of Deputies which had always been chosen 
by territorial representation. As Mussolini explained, this 
was the corporate state. Corporatism was a marked feature 
of the Dollfuss dictatorship in Austria. Its current exponent 
is the Salazar regime in Portugal. 

The Vices of Occupational Representation 

The details of these functional institutions are not vitally 
important for present purposes. All the guild socialist pro- 
posals had inherent defects which ensured their discredit. 
They suffered from the vice of too much complicated ma- 
chinery, none of which gave any reasonable assurance of safe- 
guarding and enforcing the general interests of the whole 
against the parts for whose self-expression such anxious care 
was taken. To put it in the terms of the discussion at the 
beginning of this chapter, there was no adequate provision 
for ensuring a strong overall authority with a unified con- 
ception of the national interest. It is, by the way, a realiz- 
ation of this which has won over the socialists to central 
planning by a strong central government. 

Firmly-seated dictators enforce on every group and 
function a view of the national interest whether or not one 
agrees with their interpretation. Thus they have no need 
to fear such self-expression of functional organizations as 
they allow. The dictators are in the position of the kings 
already adverted to, who found it politic and even necessary 
to have representation of the communities under their rule. 
There is no doubt that present-day communities have 
functional as well as territorial habitations, and dictators 
need the co-operation of group interests. However, de- 
mocracies do not want to employ a dictator to decide for 
them what should be done in the national interest. Ac- 
cordingly, the basic difificulty about adopting full-fledged 
functional representation is that it would eliminate the party 
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system, the democratic instrument for producing and en- 
forcing unified views of the national interest. 

It should not be necessary to offer extended proof for this 
assertion. It is always easier to see the narrow interests 
which divide us than the common ones which unite us. As 
the case for functional representation so clearly shows, it 
would arouse a vivid interest where political parties now fail 
to do so. A system of representation which invites this 
diverse self-expression would be disruptive of party loyalties 
which now bridge many of the chasms between group and 
sectional interests. The representatives chosen by the groups 
would be chosen because they were ardent champions of the 
interests and not because they were benevolent, yielding, 
and conciliatory. They would be held sternly to their task 
by a united constituency agreed on what it wanted. There 
would be as many parties as there are interests. 

To put it in its broadest terms, the representatives of the 
great interests, labour, management, and agriculture would 
stand by the demands of their constituencies and the most 
likely result would be, as in the case of proportional repre- 
sentation, paralysis. If a would-be dictator were pl annin g 
to make his strong-arm methods indispensable, he could 
scarcely do better than promote functional representation. 

The conclusion on functional representation is the same 
as that on proportional representation. In a democracy, the 
collective action undertaken by government must put its 
main emphasis on what unites rather than on what divides. 
There is no need then for every interest to be specially 
represented in political decisions. It is only when the govern- 
ment mns everything and everybody that the demand of 
every interest for representation becomes legitimate. With- 
in a framework of order firmly maintained by consent because 
it is in the main limited to those things on which consent, 
however grudging, can be gained, all sorts of diversities may 
be permitted self-assertion. Individuals may live rich lives 
engrossed in a great variety of interests, even though these 
interests lack direct political representation. The present 
scheme of representation through single-member territorial 
constituencies seems better calculated to meet the imperative 



REPRESENTATION 


197 


requirements demanded of a representative system in a 
democracy than any of the schemes so far proposed for 
supplanting it. 

Yet, it is sufficiently clear that the common interest 
almost always requires the circumscription or regulation of 
particular interests or mediation by the government between 
conflicting interests. In an interdependent society with an 
advanced technology like ours, this regulation and mediation 
are always complex questions and, as the argument for 
occupational representation shows, the interests involved 
need to be represented in some way. Fortunately, there are 
other ways of representing them than by giving them seats 
in the legislature. Interests may — and do — organize lobbies 
to influence the government and the legislature. They can 
be — and often are — represented on advisory committees 
attached to the government departments which administer 
the laws affecting group interests. They even get repre- 
sentation in the administration itself, as when the board 
enforcing minimum wage laws includes representatives of em- 
ployers and employees. These forms of participation in 
government by organized interests and pressure groups will 
be discussed in later chapters. 

The Initiative and the Referendum 

Dissatisfaction with representative institutions led to still 
another proposal for making democracy more democratic: 
initiative and referendum. The diagnosis behind this pro- 
posal made the political parties the villains of the piece, 
attributing the ills of democracy to the fact that the parties 
got between the electorate and the legislature. The legis- 
lators forgot their pledges, enacted bad, or failed to enact 
good, legislation because the parties which dominate the 
legislature serve interests other than those of the people. 
Underlying this analysis was the assumption that the electo- 
rate could be counted on for wisdom and a unified conception 
of the public good if only it were enabled to express itself. 
The opportunity could be created by authorizing the voters 
to by-pass the parties and the legislature and participate 
directly in law-making. 
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The referendum is provided for by enacting a law that, 
on petition of a small percentage of voters, particular laws 
enacted by the legislature shall be suspended until a popular 
plebiscite is taken on them. The initiative similarly enables 
some fraction of the voters to petition for a particular law 
to be drafted and submitted to the electorate for their decision. 
These two devices which generally go together were in use in 
several of the democracies of continental Europe. In the 
first three decades of this century, some twenty states of the 
United States adopted them. The movement spilled over 
into Western Canada but the sole remnant of it in Canada 
today is the Direct Legislation Act of Alberta providing for 
the initiative and referendum. Many Canadian provinces, 
however, have made use of the plebiscite for getting an 
expression of popular opinion on particular issues, particularly 
the liquor question. 

In Britain, significantly, these schemes of direct legis- 
lation have never had serious advocacy. It was realized 
that direct legislation is incompatible with the practice of 
responsible parliamentary government. The cabinet is re- 
sponsible to the legislature for its administration of the law 
and the cabinet will decline to take responsibility unless the 
legislature enacts the laws it thinks necessary. Direct legis- 
lation by the people on vitally important matters or in any 
substantial volume would make this kind of government 
impossible. It would either deny to the cabinet the legis- 
lation which the cabinet thinks necessary, or it would impose 
on the cabinet responsibility for the administration of laws 
the cabinet disliked. Under these conditions, a sensible 
cabinet would either resign or seek a dissolution of the 
legislature. 

Worse still, since the laws to be made by the people are 
to correct the errant will of the legislature, the cabinet would 
find the legislature pushing it one way and the people ptilling 
it another. The cabinet must enforce the law made by the 
people but it can also be voted down by the majority in the 
legislature. Thus, the introduction of direct legislation into 
the parliamentary system would require the abolition of the 
rule that the cabinet must retain the confidence of the 
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legislature, i.e., the abolition of responsible parliamentary 
government. 

It is clear that Canadian experimenting with direct legis- 
lation is due to the influence of American thought and 
example. Where there are fixed election dates, where the 
legislature and executive are separated and may be dead- 
locked, there is perhaps some room for direct participation 
of the people. At any rate, direct legislation is not so obvi- 
ously incompatible with the American form of government. 
The experience of many American states with political cor- 
ruption and boss-controlled legislatures provided a great 
temptation for popular intervention. Direct legislation by 
the electorate has put some useful legislation in force in some 
states and as a standing threat against parties and legislatures 
which have eluded popular control it may be of some use. 
However, there are other ways of restoring a measure of 
popular control and the defects of direct legislation far 
outweigh its advantages. 

In the first place, law-making in a complex society is not a 
simple process. To many, the moral issue in proposals for 
prohibition may be quite clear. The effectiveness of such 
legislation if enacted depends on its detailed provisions such 
as the definition of intoxicating, what is a medicinal use, the 
apparatus for controlling import and manufacture, and the 
question whether it is purchase and sale only, or use as well, 
which are to be prohibited. These are complex questions. 
And if use is prohibited, enforcement depends on how far the 
police are to be authorized to search premises and persons on 
suspicion. Who will say that such interference with the 
right of privacy is not another and more complex question? 

Legislation of this kind and in this detail cannot be 
got on the ballot paper in readily understandable terms, let 
alone the public being able to discern what is really involved. 
Complex legislation should only be enacted after extended 
debate and discussion have eliminated crudities and obscuri- 
ties, foreseen difficulties and provided for them, and tempered 
the wind as much as possible to the particular private interests 
which are to be shorn by the law. Direct legislation requires 
the voter to take it or leave it in the raw form in which the 
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zealots framed it without any modification by minority 
protests. 

Proposals of this kind assume that the laws which should 
be made for the common good are simple questions on which a 
unified popular will infallibly singles out the correct answer. 
In fact, the electorate entertains many views shaded in 
various ways and a majority opinion has to be created by 
organization and propaganda. The parties are professional 
organizers of opinion and they do not ignore such oppor- 
tunities. The multiplying of the occasions of voting is not 
likely to diminish greatly the power of party machines. The 
special interests which will be directly advanced or prejudiced 
by the proposed law spend money and pour out propaganda. 
For example, experience shows that both the temperance and 
the liquor interests can be counted on for zeal and over- 
statement, and they bombard the electorate with biased 
information and arguments in plebiscites on the liquor 
question. The influence of parties and special interests is 
by no means eliminated. 

Direct legislation is supposed to educate the citizen and 
revive his interest in public affairs. But experience in the 
United States does not support this argument. Many voters 
who go to the polls and vote for candidates for office do not 
vote at all on the laws submitted for their decision on the 
same ballot. Measures have often been passed or rejected 
with little more than one-quarter of the electorate voting. 
This suggests that many voters feel themselves more compe- 
tent to choose men than to make laws. The instinct is sound. 
If the candidates put forward by the parties are not to their 
liking, those who feel keenly the need to improve the quality 
of political life can take more effective steps than resort to 
direct legislation. Through active participation in party 
affairs, they can influence the choice of candidates with a 
much smaller expenditure of time and energy than it takes 
to learn enough to vote wisely on particular measures. 

Reverting to the discussion of the last chapter, it is clear 
that direct legislation flies in the face of the principle that 
the political pcirties take the responsibility for public policy 
and for administering and enforcing the laws, and that the 
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voters do all they can as voters when they examine the 
stewardship of the parties at election times. The people 
cannot directly make the laws and govern the country. Per- 
haps a prohibition law cannot be enforced at all. Certainly 
it cannot be enforced except when the executive, the govern- 
ment of the day, puts great vigour and determination behind 
it. If the people want the laws enforced the only way open 
to them is to concentrate responsibility for the detailed pro- 
visions of the laws and their administration on the political 
party which currently enjoys the support of a majority and 
then punish it for its failures at election time. Between 
elections they can warn their parties of their desires and 
intentions by influence on the local party associations. The 
members of the parties in the legislature are, or can be 
made, extremely sensitive to clearly expressed opinion in 
the country. 

Reliance on direct legislation has been declining steadily in 
the United States. In part, this may be because its purposes 
have been largely accomplished. The features of American 
politics against which it was a protest are much less prominent 
than they were a generation or more ago. Also, no doubt, 
its defects have been an important factor. Another influence 
in its decline is more speculative. As already remarked, 
belief in the efficacy of direct legislation depends on a belief 
in a united popular will. It is probably significant that in 
America, at any rate, direct legislation was mainly adopted 
in states where one interest, that of agriculture, was pre- 
dominant. In these states, it was possible, although not 
wholly correct, to think that a united popular will would 
emerge. 

At the very same time, in the highly specialized industrial 
society of Britain, the guild socialists were expounding the 
inherent diversity of interest in the nation. The emphasis 
of discussion in the last two decades on the clash of interests 
in the nation and on the inevitability of class war has brought 
to the fore a new generation of reformers who assume that 
the people are irreconcilably divided into classes and that 
therefore no united will for the common good can emerge 
without the surgery of revolution. The pendulum swings 
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between extremes, and this view may turn out to be as un- 
warranted as the more naive democratic beliefs of the nine- 
teenth and early twentieth centuries about the united will 
of the people. Some considerations bearing on the question 
will be introduced in the next chapter. 

The conclusions on the reforms discussed in this chapter 
may be summarized. As far as machinery goes, the two- 
party system offers the best, if not the only, means for 
maintaining liberal democratic government. Single-member 
territorial constituencies where every voter has one vote 
regardless of his interests is the best mode of representation 
for encouraging the continuance of the two-party system. 
This kind of representation is admittedly defective at several 
points and many of the criticisms rehearsed here are partially 
valid. If democracies are to meet the substance of these 
criticisms, the attempt should be made with means other 
than radical reform of the electoral system. 



CHAPTER VIII 


PRESSURE GROUPS 

A NUMBER of considerations touched on in earlier chapters 
must now be drawn together. The first is the importance 
of groups and group interests in present-day political life. 
The impulse to associate together arises out of natural 
gregariousness and those who share a particular skill, experi- 
ence, or outlook on life will always respond to one another if 
they are given the chance. Modern democracy has provided 
very wide freedom of association, and the ease of transport 
and communication makes it possible for persons with 
common or similar interests, experience, and outlook to 
organize on a national and even international scale. The 
result has been a spontaneous group life without parallel in 
history. The great hotels in the centre of networks of 
transportation are rarely free from the raucous fraternity of 
conventions. These groups are of a great variety and are 
not limited, as discussion sometimes seems to suggest, to 
those which share a common interest based on the intense 
economic specialization of the modem world. 

Although economic interest groups are of special, and 
perhaps even fateful, significance when government reaches 
out to regulate many aspects of economic life, they are not 
necessarily the most active and powerful groups. Activity 
depends more on intensity of conviction and this is often 
strongest in crusading fraternities with no economic axe to 
grind. The power of any group, in democratic politics at any 
rate, depends on the degree of vigour and single-mindedness it 
exhibits, and on numbers. Other things being equal, the bodies 
with the largest membership are likely to be the most effec- 
tive because they can muster the most votes. Thus war vet- 
erans’ organizations, in so far as they can agree on what they 
want, are extremely powerful although not organized around a 
common economic interest or function. Of the economic 
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interest groups, one might hazard that agricultural associ- 
ations and trade unions will exert the strongest push and 
pull on public policy in the future. An organization of 
consumers which naturally includes everyone would overtop 
all other economic interest groups. But for reasons already 
suggested, the consumer interest is extremely difficult to 
harness in an effective organization. The most successful 
form of consumers’ organization has been the consumers’ 
co-operatives. The importance of this movement in giving 
concrete expression to common interests shared, but not 
adequately realized, by producer groups of diverse and often 
conflicting special interests is often overlooked. 

The Pros and Cons of Lobbying 

Moreover, the widening range of governmental action 
affects most of the organized interests in ways which they 
think favourable or adverse. Every time the government 
intervenes in economic or social matters, it sets going a 
chain of consequences which affects the welfare of a number of 
groups. Organized interests think that their aims and 
purposes can be advanced or retarded by legislation. Thus, 
at every session of the legislature, legislation is proposed 
which some groups want to support and some groups want 
to defeat or modify. Groups which have not yet got advan- 
tages from governmental action are encouraged to organize 
for the purpose of securing it. 

It must also be remembered that most laws do not become 
settled issues merely because a majority in the legislature 
approves them. Most modem legislation requires continuous 
administration to accomplish its purposes. Unlike the law 
of gravity, it is not self-enforcing. To fit the law to the 
almost infinite variety of situations, the government is given 
substantial discretionary power by the legislature. The 
complexity of the conditions which government undertakes 
to regulate are such as to make it impossible for the govern- 
ment to know fully what it is about unless it can draw on 
the knowledge and experience of the interests affected. In 
many fields, it is quite possible for government to cause 
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serious damage as well as unnecessary nuisance to the 
interests being regulated without accomplishing the purpose 
intended by the regulation. Therefore day-to-day adminis- 
tration is of even more vital concern to the interest groups 
than the enactment of the legislation itself. 

These are the circumstances underlying the demand for 
representation of interests in some way which will connect 
the affected interests directly with the process of government 
and not limit their communication to what can be expressed 
in voting for a candidate in a territorial constituency once 
in two or three or four years. In countries where the agitation 
for functional representation in the legislature made no 
headway, the interest groups have sought other means of 
access to government. Unable to take a hand directly in 
the making of laws and in the daily administration of them, 
they have resorted to influence and pressure. What is 
familiarly known as lobbying is the most notorious but not 
the only method by which group interests of various kinds 
communicate with the government. These methods will be 
discussed here and in a later chapter dealing with the adminis- 
trative process. First, however, some cognizance must be 
taken of the widespread view that lobbying and kindred 
practices are improper topics for genteel discussion. 

Lobbying of the government and the legislature by 
special interests rouses much indignation and alarm. Some 
of it is clearly justified because the lobbying interests have 
sometimes stooped to bribery and corruption. Also the 
clandestine character of much of the lobbying arouses natural 
suspicion. Backstairs influence always smells of intrigue, 
and is objectionable in method if not in content. The average 
citizen who has no one to lobby for him is angered by the 
ease with which organized interests maintain close and 
intimate connection with government and he comes to the 
common-sense conclusion that they would not continue the 
practice unless it paid dividends. Undoubtedly, organized 
interests get results from their contact with government, 
often at the expense of unorganized interests. For example, 
the consumer interest, largely unorganized, always pays for 
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the services which government provides for producer groups. 

These and other points form the case against lobbying. 
But the real question is whether the practice should be 
suppressed or encouraged to become more respectable. As 
long as it is thought to be wholly evil, consultation between 
government and the interests will rely greatly on backstairs 
methods. If consultation is recognized as legitimate and 
even necessary, and required to be carried on openly, it will 
become as respectable as general community opinion 
demands. Moreover, the answer to the pressure of selfish 
interests may be counter-pressure of other interests with 
diverse aims. One of the pillars of the democratic way of 
life is freedom of association and the answer to organization 
of special interests is counter-organization. The only thing 
preventing any significant social interest, economic or other- 
wise, from enjoying consultation with the government is 
lack of energy and initiative to organize for that purpose. 
Everyone who has leverage on a bloc of votes can get himself 
heard by democratic governments. 

The objection to lobbying, however, goes beyond these 
immediate considerations. The truth is that the practice is 
a denial of certain cherished nineteenth-century beliefs 
about democracy. These beliefs are that the people, free 
of oppression by arbitrary governments and privileged 
classes, all want the same things of government. They want 
government to act for the good of all and not for any narrow, 
selfish purpose. That is to say, the sovereign people are 
essentially devoted to the public good, and the will of the 
people, if not corrupted or deflected, unerringly concentrates 
in a general will, a unified will for the good of all. Somehow — 
it was never very clear how — the people in electing repre- 
sentatives to the legislature informed them of the content 
of the general will and suffused them with a sense of its 
imperative. It was believed that a legislature so chosen and 
insulated from all outside influence except the mandate of 
the voters at the polls would produce in its legislation the 
highest possible expression of the common good. Therefore, 
it was wrong for any individual or group to rush to the 
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capital and try to explain the bearing of things to the legis- 
lature and the government. Either they had the presumption 
to think they had some private revelation of the common 
good or they were trying to nourish a special interest at the 
expense of the public interest. 

Earlier discussion has indicated that this picture of a 
people wholly absorbed in the public as distinct from the 
private good, and of a general will, an agreed conception of 
the common good arising from that absorption, is untrue to 
the facts. If it were true, there would be no more room for 
political parties than for lobbying. People are not absorbed 
in public questions and it is difficult to see how they could 
ever give more than a minor fraction of their time to them. 
It may be that a supreme being standing above the struggles 
of life, or that men who are able to eliminate all passion from 
their deliberations, can perceive the common good purged of 
all contamination from narrow special interests. But the 
men who can achieve such detachment are rare, and divine 
revelations of the common good vouchsafed to men appear 
to be various and are far from bringing them to a consensus. 
It is true that most of the members of the community, or 
nation, will whatever is necessary to preserve the community 
but that will often lacks specific content. While it enables 
us to agree to resist a foreign aggressor, it does not tell us 
how to do it or at whose expense. 

Therefore, as a practical matter of deciding what govern- 
ment is to do in the common or national interest, the choice 
is between meek submission to some dictated formula, and 
a formulation, always partial and incomplete, which emerges 
from the competition, clash and compromise of a great vanety 
of individual and group interests. A democracy must choose 
the latter. The question which then faces us is how can a 
legislature which is insulated from all contact with the varied 
interests of men except what the members of the legislature 
bring to it relate the common good to the particular “goods” 
which men pursue. Does the common good consist of a 
partly-informed guess of the legislature at the general will 
of the people or in arbitration between interests in the light 
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of all the data which can be discovered from whatever 
source? If the latter is even partly correct, government must 
make contact with all interests which are strong enough to 
make their voices heard. 

Diverse Group Interests and Democracy 

This analysis is far from doing justice to all the factors 
involved. It understates, just as the democratic beliefs 
under review overstated, the measure of spontaneous agree- 
ment in the community. It leaves aside, for the time being, 
the role of political leadership in finding amid the clash of 
interests the accommodations which will attract the support 
of majorities. It perhaps suggests by its emphasis that all 
organized interests are selfish interests, which of course is 
not true. Many organizations find their common interest 
in being their weaker brothers’ keepers. 

It certainly suggests that interest groups are more 
single-minded than they really are. Few people are fanatical 
enough to stake everything on one interest and thus most of 
those who share a particular interest are reluctant to push 
it to the limit because that would jeopardize other interests 
which they cherish. The organized farmers (except those 
mainly or solely engaged in dairying and stock-raising) are 
interested in a high price for grain. If this were their only 
interest, they would push for unlimited manufacture and 
sale of liquor. In fact, most of them feel they have a stake 
in a temperate, or even an abstemious, society and this 
moderates the agricultural lobby. A study of the membership 
of any interest group would show that almost every member 
has other interests which moderate his support of this 
particular interest. The multiplying of interests not only 
enriches life but also provides an automatic check on ex- 
tremism. A peaceful society becomes possible — ^although 
not guaranteed — through a delicate equilibrium of interests 
without demanding the agreement of everybody on every- 
thing. 

It should be clear from these considerations that we have 
only scratched the surface of the question of the place of 
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interest groups in a democracy. It might be argued, at 
least for the sake of argument, that what has been called 
democracy in the last hundred years could never have 
flourished if there had been on every issue the manifest 
general will which many yearn for. A society in agreement 
in detail as to what was right would have muzzled the cranks, 
throttled discussion, and trampled on minorities, exhibiting 
all the earmarks of a totalitarian regime and impoverishing 
life for the sake of a few hard and fast conceptions of what 
was good. 

Government by discussion and peaceful adjustment of 
differences has its origin and its significance in the fact of 
numerous diverse interests. Each interest is convinced of 
its own worth and therefore determined to survive and thrive. 
Being unable — and also unwilling — to ensure its position 
through a domination of all other interests, it is compelled 
to seek accommodations with some of these interests and, 
through a series of shifting combinations, to try to prevent 
any one interest from dominating all the others. To put it in 
the terms of international politics, it is the technique of 
balance of power, so deplored by those who believe in a general 
will of all good nations for an international common good. 
The reason why the balance of power between nations is so 
much more precarious than the equipoise of interests in a 
democracy is that the members of the nation have put all 
their eggs in one basket — “my country, right or wrong!” 
The egoism of nations is not moderated by the factor which 
moderates the thrust of interest groups — the divided alle- 
giance of their members. 

This digression is a luxury of which we can afford only 
a taste. It does tend to confirm the suggestion that the 
existence and lively activity of interest groups are closely 
connected with democracy. At any rate, democratic govern- 
ment has always been involved in maintaining an equilibrium 
between groups. This has never been an easy^ task and it 
requires the continuous services of a number of highly skilled 
politicians searching for the accomodations which will 
attract majority support. Thus democracy is not something 
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which can be won today and guaranteed for posterity. It 
is always on trial. The trial becomes increasingly severe as 
government activities expand and affect more and more 
deeply the welfare of an ever larger number of interest 
groups. 

As the two previous chapters indicate, the job of appeasing 
interests by giving them privileges which are immediately, 
if not ultimately, at the expense of others has a divisive 
rather than a unifying tendency and it becomes harder to 
mobilize majorities which will accept all these activities as 
contributions to the common good or the national interest. 
Yet whether government activity continues to expand or 
declines, democratic governments must mediate between 
interests. The mediating will be most successful if it is 
done in the light of all the available information including 
that tendered by the interests themselves. 

Much more is generally known about the activities of 
pressure groups in the United States than in Britain or 
Canada. There are a number of reasons for the great 
quantity of data available on the United States. It is a 
country of “joiners,” where the fullest advantage has been 
taken of freedom of association. No other government has 
to take account of so wide a range of diversity of interests, 
most of them organized. In no other country do pressure 
groups so openly approach the government. The process 
of law-making is a free-for-all. The majority party does not 
monopolize the defining of public policy and the executive 
does not monopolize the drafting of an authoritative legis- 
lative programme. The laws are made by Congress and its 
numerous committees. The committees are always open 
to suggestion and afford hearings to interested parties. 
Accordingly, an organized interest can hope to influence 
legislation by lobbying individual congressmen and by 
putting its case before the appropriate congressional com- 
mittees. Because the activities of pressure groups are so 
open and obvious they get a great deal of publicity and much 
careful study by students of government. 

In Britain and Canada where the cabinet formulates 
policy and party discipline ensures its adoption in substantially 
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the form proposed, pressure groups cannot hope to get far 
by lobbying individual members of Parliament or urging 
their case on parliamentary committees These avenues of 
influence are not entirely neglected but the most important 
representations must be made directly or indirectly to the 
cabinet. Little is publicly known of what goes on when the 
cabinet receives delegations or written representations and 
still less can be said certainly of their influence on the cabi- 
net’s final decision. Equally little is known of what takes 
place in secret party caucus where the cabinet has to clear 
serious modifications and adjustments of policy with its 
supporters. Thus pressure groups work more unobtrusively 
and with less publicity than in the United States. Where 
the party and the cabinet insist on making policy and have 
to take full responsibility for it, there is less candour in ac- 
knowledging the influence of pressure groups. Also frequent 
congressional investigations of lobbying in the United States 
have brought a good deal of information to light and en- 
couraged further private investigation and research. 

For these reasons, much less is known in detail in Britain 
and Canada than in the United States about the collaboration 
of interests with government. It is known that they are at 
work and that they do influence legislation but the influence 
is hard to measure. In the United States it is often possible 
to describe the provisions of a particular law in terms of a 
compromise between the numerous groups which lobbied 
openly on both sides. In Britain and Canada, on the surface 
at any rate, the law represents the agreed policy of the ma- 
jority party and the cabinet. The account of the activities 
of pressure groups given here deals largely with the American 
experience. 

Pressure Groups in the United States 

It is impossible to say how many organized group interests 
are in active contact with the national government at 
Washington but it runs into thousands. Hundreds of differ- 
ent groups maintain offices in Washington. However, by no 
means all of these organizations are really eflfective, recognized 
by Congressmen as being genuinely representative of the 
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interests concerned and possessed of sufficient voting strength 
and propaganda power to compel anxious consideration. 
While all the groups with offices in Washington maintain a 
representative to look after their interests, only the larger 
and stronger groups are equipped with all the modem means 
of research and propaganda. They also employ professional 
lobb 3 dsts, or legislative agents as they prefer to be called, 
and pay them highly for their services. These agents must 
be well versed in the intricacies of legislative procedure, at 
home in the labyrinths of administration, and reeking with 
plausibility. They are generally journalists, lawyers, ex- 
Congressmen, and former civil servants. 

A classified list of some of the most powerful pressure 
groups compiled before World War II shows thirteen trade 
associations (representing industrial and commercial inter- 
ests), ten agricultural, eight labour, ten professional, nine 
women’s, eight reform, and eleven patriotic and nationalist 
organizations. Perhaps the most broadly inclusive and ef- 
fective of the capitalist groups are the United States Chamber 
of Commerce, and the National Association of Manufacturers 
which in 1906 formed the National Industrial Council to 
supply expert lobbying against labour legislation and later 
participated in setting up the Department of Commerce and 
other agencies in the Federal government. Agricultural 
interests have found expression in many groups, notably the 
American Farm Bureau Federation which has held the 
“farm bloc” together in Congress, the National Grange, and 
the National Farmers’ Union, the most militant in recent 
years in its fight for legislative action in aid of agriculture. 

The three principal large groups representing organized 
labour are: the American Federation of Labor, which has 
played an active and influential role in the formulation and 
enactment of legislation concerning labour such as employers’ 
liability acts and workmen’s compensation laws, the four 
Railroad Brotherhoods which, among other things, secured 
the passage of the Adamson eight-hour law in 1916, and the 
Committee on Industrial Organization which occupies the 
foreground today through its sponsorship of the Political 
Action Committee. 
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The professional organizations are not as powerful as the 
economic interests because they lack the financial resources 
of the business groups and the numbers of the labour and 
agricultural associations, but they do possess an asset which 
is of prime importance in public affairs, namely, technical 
knowledge. This knowledge enables them to exert consider- 
able influence upon legislators and administrators. For ex- 
ample, the American Medical Association with a membership 
well over the 100,000 mark was particularly active in securing 
the adoption of the pure food laws. It has exerted pressure 
for the establishment of a federal department of health, the 
reorganization of the health activities of the national govern- 
ment, the extension of hospital facilities for war veterans, 
and against social insurance laws, particularly those provid- 
ing for health insurance. Another professional organization, 
the National Education Association, has pushed plans for a 
federal department of education and has favoured such re- 
forms as a law prohibiting profits on the manufacture and 
sale of munitions, a law providing for unemployment in- 
surance, a federal child labour law, and laws for protection 
of freedom of speech for teachers in the classroom. 

The women’s organizations, particularly the General 
Federation of Women’s Clubs and the League of Women 
Voters, have brought a large and influential opinion to bear 
in favour of measures for the censorship of books and moving 
pictures and have campaigned for better homes, conservation, 
civil service reform, prohibition enforcement, education, 
social legislation, Americanization, and international co- 
operation for peace. In many of these agitations, they have 
co-operated with other reformist groups found in the United 
States. Of these, perhaps the most outstanding in the whole 
history of pressure groups was the Anti-Saloon League of the 
organized churches which was largely responsible for the 
enactment of temperance legislation from 1893 on, and often 
drafted such legislation. Looking at the extraordinary range 
of interests represented by organizations in Washington and 
noting their frank, persistent, and widespread legislative 
activity, observers have described them as a third House of 
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Congress, operating outside the constitution, it is true, but 
not lacking effectiveness on that account. 

These pressure groups conduct their campaigns on three 
fronts. They try to influence congressional nominations and 
elections. They maintain direct contact with, and apply 
pressure on, members of Congress and on officials. They 
pour out propaganda in the hope of influencing public opinion. 

Pressure groups often act on the theory that simpler and 
more effective control over legislation is to be had by securing 
the nomination and election of friendly legislators than by 
attempting to influence them after they are elected. It does 
not matter whether candidates or prospective candidates are 
Democrats or Republicans; they are supported or opposed 
according to their stand on the questions in which the par- 
ticular lobby is interested. Those who aspire to Congress 
are questioned on their views and if willing to give pre- 
election promises, they are given support in the campaign 
in various ways, including money contributions to the candi- 
dates’ campaign funds. Both the “wets” and the “drys” 
in the struggles over prohibition supported candidates fi- 
nancially. Big business which is often long on money and 
short in numerical voting strength commonly contributes to 
the campaign funds of particular candidates. 

It should be noted that this traffic is encouraged by the 
lack of clear precise party programmes and the weakness of 
party discipline. If the parties had clear firm policies, the 
promise of a candidate to support the special claims of a 
pressure group would not be worth buying. If the central 
party organization had, as in Britain, a virtual veto on the 
candidature of particular aspirants, the tools of special in- 
terests would have great difficulty in getting a nomination. 
The weakness of the national parties is the opportunity of 
diverse interests of every kind. 

If an interest group has a large membership, its delivery 
of effective support in an election campaign is simpler. If it 
is well organized and able to persuade its members how to 
vote, it can bring heavy pressure to bear in any constituency 
where it has significant voting strength. The American 
Federation of Labor because of the size and compactness of 
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its membership has long been successful in ensuring the 
election of particular candidates friendly to labour and in 
defeating hostile candidates. The Farm Bureau Federation 
has also had signal success in influencing elections. The 
Bureau keeps a close check on the legislative record of 
Congressmen from agricultural constituencies and brings that 
record to the attention of voters at the next election. Today, 
the Committee on Industrial Organization is making a tre- 
mendous effort to mobilize the labour vote behind candidates 
who adhere to the objectives of the Political Action 
Committee. 

Alone or in combination with other groups, interests can 
ensure the election of a number of favourably disposed 
Congressmen who form a bloc in Congress, supporting what 
the interests want with little regard for party lines or party 
platforms. If these legislators do not live up to their promises, 
they are marked for defeat at the next election. However, 
this is not enough. Countless pressures from all directions 
play on all Congressmen and it is necessary to supply sympa- 
thizers with data and to counteract other pressures. The 
lobbies maintain offices in Washington because they want to 
be close to Congress to express their views directly on all 
measures which interest them and to maintain contact with 
such members of Congress as they hope to impress. 

The oldest form of direct pressure on legislators is the 
social lobby which still persists although its results are 
generally thought to be meagre. ^Members of Congress are 
often wined and dined by legislative agents just for the sake 
of getting acquainted. New members particularly are singled 
out and the lobbies do much to make them feel at home in 
Washington. But members of Congress cannot be bought 
for the price of a meal and there is no attempt to do so. The 
purpose is to establish friendly relations as a prelude to 
feeding the legislator with information and persuasive 
arguments. 

It has already been pointed out that legislators today are 
inadequately informed on most of the subjects with which 
they have to deal. Devices for supplying them with accurate 
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data are lacking or inadequate and busy lawmakers cannot 
do more than a fraction of their own research. But lobbyists 
on both sides of almost every question are well supplied with 
information and eager to impart it. They are the chief source 
of information pro and con on many issues which come before 
Congress. The members of Congress whose minds are al- 
ready made up can draw supporting data and arguments 
from this source. Those who are in doubt and conscious of 
their ignorance can be fairly sure that they will get much of 
the relevant data and arguments by listening to all sides of 
the story from the interest groups concerned. Naturally, 
the information is biased but some of the truth always 
emerges from the clash of opposites. 

The real work of legislation, as we have seen, is done in 
the congressional committees and therefore lobb5dsts take 
special pains to educate members of the committees whose 
field of work affects them. The committees hold hearings 
at which they invite evidence from all the interests concerned 
in a particular bill. These hearings often have a good deal 
of resemblance to the proceedings of a court with lobbyists 
appearing as counsel and witnesses on both sides, and the 
members of the committee acting as judge and jury. Of 
course, the committees are expected to gather information 
from all possible sources, and officials from the government 
departments appear to put governmental data and points of 
view at the disposal of the committee. The evidence of 
officials may not be wholly impartial either but it will correct 
many of the exaggerations and partial truths of the pressure 
groups. 

The well organized groups go to great pains to convince 
Congressmen that their constituents are solidly behind the 
group demands. They persuade their own members and all 
the prominent citizens who are sympathetic to their point of 
view to shower Congressmen with letters, telegrams, me- 
morials, and resolutions urging the legislators to vote for or 
against particular measures. Even though the opinions 
expressed in the “form letters” often used are clearly inspired 
by interest groups, the Congressman cannot afford to ignore 
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them completely because the senders may have espoused the 
opinions expressed in them. Such organizations as the 
Chamber of Commerce, the Farm Bureau Federation and 
the American Federation of Labor with huge memberships 
can pour a literal avalanche of letters and resolutions on 
legislative bodies. The professional associations can also 
make an impressive showing. When the American Medical 
Association (supported by 135,000 doctors all organized 
locally into about 2,000 county units) asks its members to 
write, and to persuade their friends and patients to write, to 
their representative at Washington, a heavy mail can be 
anticipated. 

The reform organizations also use the same technique. 
One Anti-Saloon League official claimed that he alone had 
arranged for the sending of 900 telegrams in a single day. 
On one occasion in the nineteen-twenties, when the Naval 
Affairs Committee of the House of Representatives was 
considering the proposals of the administration for a naval 
building programme, the National Council for the Prevention 
of War bombarded the committee with letters and telegrams 
until the committee decided to cut the programme by two- 
thirds. The night before the Senate voted on the question 
of American adherence to the World Court in 1935, Father 
Coughlin, the radio priest, persuaded thousands of his 
listeners to telegraph their Senator urging rejection. The 
Senate did reject it and the telegrams are believed to have 
been an important factor in their decision. A related tech- 
nique is the sending of delegations to impress the legislature. 
In 1927, delegates from ten national women’s organizations 
who were joined together in the Conference on the Cause 
and Cure of War, marched to the Capitol and presented to 
the Senate 10,000 resolutions of women’s organizations across 
the country supporting the ratification of the Kellogg Pact 
to outlaw war. 

Pressure groups not only inspire and support legislation 
which they favour; they often draft it and present it to 
congressional committees. They also maintain direct contact 
with the administration which, through its discretionary 
powers, can do much to help or harm the interests of the 
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various groups. How to work your way through the bureau- 
cratic maze at Washington to the official who can and •wdll 
deal with your problem instead of referring you to someone 
else is a distinct branch of learning and all the important 
pressure groups employ experts who have made this province 
of knowledge their own. They negotiate with officials, in- 
vestigate administrative practices, and inform officials of the 
point of view of their groups on such practices. This is an 
extremely important part of the work of pressure groups and 
it will be considered in more detail when the administrative 
process is discussed in a later chapter. 

Finally, pressure groups try to mould public opinion. 
The surest guarantee of success is to convince a large section 
of the electorate of the justice of the group’s claims. Almost 
every channel of communication is used to proclaim the 
gospel of the group to the public. Speeches are prepared for 
sympathetic members of Congress. Books and pamphlets 
pour out in a steady stream. Special articles and news 
releases are supplied to the press. The radio is used and the 
motion pictures are not neglected. Speakers are supplied to 
churches, schools, luncheon clubs, and public forums. When 
the public utility industry was trying to discredit public 
ownership of public utilities, it not only used all these common 
methods of trjdng to influence public opinion but also tried 
to mould the educational system to its purposes. It made 
extensive efforts to eliminate public school text books which 
spoke favourably of public ownership and supplied the schools 
with hundreds of thousands of specially prepared booklets. 
It endowed public utility research bureaux in universities 
which were expected to find facts supporting its views. The 
grand scope of its activities is indicated by the fact that in 
one year it sponsored more than ten thousand addresses which 
were heard by an estimated million and a half people. 

Most pressure groups, of course, work on a much smaller 
educational programme and few of them think it worth while 
to try to work through the schools and universities because 
they want quick results on current issues. But they are all 
anxious within the limits of their resources to influence public 
opinion. 
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It has been argued at length here that as long as 
government is expected to carry on its present wide range 
of functions affecting the welfare of interest groups, close 
contact between the interests and the government is legiti- 
mate and even necessary. That does not mean that all the 
methods used by pressure groups should be approved or even 
tolerated. Bribery and corruption have long been offences 
against the criminal law. The problem of dealing with such 
methods is one of detection and punishment. Sinister 
influences in elections are already outlawed in most states 
but, as has already been noted, these laws are not effectively 
enforced. 

Respecting the non-criminal methods of persuasion and 
propaganda brought to bear on Congress, public officials and 
public opinion by pressure groups, believers in democracy 
(which is, at bottom, government by persuasion) will find it 
difficult to distinguish between forms of persuasion which 
are legitimate and those which are not. The important issue 
at stake arises out of other distinctions, the distinction 
between interests which are effectively organized for pressure 
and those which are not, and perhaps the distinction between 
those interests with lavish funds and those without. This 
last is doubtful because small financial resources can often 
be compensated for by organization and numerical voting 
strength. The problem is how to protect the unorganized 
interests, and specifically in the economic field, how to 
organize the general consumer interest to counterbalance the 
whole range of producer interests. Aside from the difficulty 
of defining what is evil in the genuinely persuasive practices 
of pressure groups, the really forbidding difficulty is that of 
enforcing any law which might be made. 

These considerations help to explain why, despite forty 
years of agitation for the regulation of lobbying by law and 
the frequent introduction of bills and resolutions in Congress 
for that purpose, no law has yet been passed. There is 
never sufficient agreement on what should be forbidden and 
what should be permitted and, significantly enough, none of 
the bills introduced has contained effective provisions for 
enforcement. 
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During the last forty years, there have been marked 
developments in the technique of the pressure groups. Much 
less is heard nowadays of corruption and backstairs intrigue 
and much more emphasis is placed on education whether it 
be of Congress, civil servants, or general public. Lobbying 
has become more respectable, its relation to the complex 
functions of government is better understood, and its oper- 
ations are increasingly conducted in the open. Those who 
believe in publicity as an important instrument of control in 
a democracy may take heart from these changes. 

Pressure Groups in Britain^ 

In Britain, there are hundreds of organized interests 
taking the form of business, labour, professional, agricultural, 
reform, philanthropic, and other associations. In the range 
of interests thus served, if not in total numbers of organi- 
zations, the British phenomenon is comparable to that of the 
United States. On the economic side alone, there are 
hundreds of associations representing commercial, manu- 
facturing, transport, shipping, agricultural, mining, and fi- 
nancial interests. Most of these are in turn linked together 
in a few great national federations like the Federation of 
British Industries, the Association of British Chambers of 
Commerce, and the National Farmers’ Union. The numerous 
labour unions have a common organ in the National Council 
of the Trades Union Congress. 

No one of these large federations speaks with a single 
voice except on a few matters of broad general concern. On 
many if not most specific issues, the associations in a par- 
ticular federation will speak discordantly. Professional and 
philanthropic interests are highly organized often with 
national headquarters established close to the government 
departments in Whitehall and to Parliament at Westminster. 
Their purpose in every case is to advance the interests of 
their members and this generally involves the securing of 
legislative favours. As we shall see in Chapter xiv, the 
numerous associations of municipal governments and mu- 

^This account of pressure groups in Britain is largely drawn from W, I 
Jennings, Parhament, Ch VII (Cambridge, 1939) 
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nicipal government officials are among the most effective 
pressure groups in Britain. 

For reasons already discussed, the working of party 
government with the cabinet in the driver’s seat defeats 
attempts by interest groups to influence policy through 
winning over individual members of Parliament. The inter- 
ests do on occasion try to influence the choice of candidates 
in particular constituencies and to exact pledges from candi- 
dates by promising support or threatening opposition. 
Generally speaking, they cannot influence the choice of 
candidates because the local party associations know they 
must choose good party men. The candidate must resist all 
pressure groups who would bind him to action contrary to the 
party line. So he refuses to give pledges. In Parliament, 
members almost always vote with their party. The interests 
cannot break its grip nor are they allowed to appear before 
parliamentary committees to press their views. 

The interests therefore must work within and through the 
parties instead of outside and against them. While many 
groups remain outwardly non-partisan, some associate them- 
selves directly with one or other party. The trade unions 
led the van in forming the Labour party and still form its 
main strength. The bulk of the election expenses of Labour 
candidates are provided by the trade unions associated in the 
Trades Union Congress. The National Farmers’ Union 
gives a measure of support to the Conservative party. The 
President of the Union not only was himself chosen and 
elected as a Conservative candidate in 1935, but was also a 
member of a standing committee which later examined and 
reported favourably on a bill to assist the livestock industry. 
The commercial and industrial groups are generally sympa- 
thetic to the Conservative or waning Liberal rather than 
to the Labour party and they often endorse candidates. 
Among the professional associations the National Union of 
Teachers and the British Medical Association, for example, 
pledge support of one or more candidates sympathetic to them 
but they are strictly non-partisan. 

The mere fact that an interest group manages to smuggle a 
number of its sympathizers into Parliament under the cloak 
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of one or other of the parties does not ensure it any great 
influence. Private members, standing alone, are quite insig- 
nificant as the time afforded and the treatment given to 
private members’ bills clearly shows. Most of the legislation 
sought by interests involves the expenditure of money and 
private members cannot introduce it at all. If a private 
member’s bill is unopposed in the House, as bills sponsored 
by the Royal Society for Prevention of Cruelty to Animals 
generally are, it may go through easily. But most private 
members’ bills meet opposition which means they must be 
debated. The time allotted for such debates is so short that 
only a few private members’ bills ever reach the discussion 
stage. Finally, the cabinet has to be persuaded; the civil 
servants on whom the cabinet relies have to be convinced. 
Consequently, it is something of an occasion when a private 
member’s bill actually becomes law. 

The interests seek to introduce bills through private 
members mainly for the purpose of getting publicity and 
building up an agitation which will persuade the government 
to act. They know they must persuade the cabinet. They 
also know that the cabinet is extremely susceptible to the 
temper of public opinion and of opinion in the House. So 
they supply members of the House with their literature and 
encourage their sympathizers in the House to proselytize and 
to initiate questions and debates bearing on the claims of 
the group. 

This indirect pressure on the cabinet is not the most im- 
portant activity of interest groups. All the great organized 
interests are also in close and almost continuous contact with 
particular ministers and with the cabinet, presenting their 
facts and urging their point of view. They often appoint a 
committee to make direct representations to the cabinet or 
to a particular department of the government. They watch 
all legislative proposals, and before a bill adverse to their 
interests goes to Parliament they make strong representations 
against it to the cabinet. 

The cabinet, to ensure itself as much as possible against 
opposition in the House, generally consults all the organized 
interests concerned while the bill is being drafted. Represen- 
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tations are heard on both sides, the criticisms made are 
subjected to examination by experts, and adjustments and 
concessions are made by the cabinet as far as it finds it 
possible to do so. After the legislation is enacted, the interests 
are generally represented on an advisory committee which is 
associated with the government department administering 
the legislation. The committee makes suggestions and criti- 
cisms which often lead to substantial amendment of the 
legislation at a later date. The picture of the cabinet as a 
dictator thus requires even more qualification than earlier 
discussion indicated. It is continually mediating between a 
great range of interests, each of which claims to be representa- 
tive of the public interest. It tries to find accommodations 
which are acceptable or tolerable to the interests concerned 
and which still enable it to carry out the pledges of the party. 

When extremely contentious issues arise on which the 
government wants a fuller knowledge of facts before com- 
mitting itself, a royal commission of inquiry, to which a 
number of persons who know and can speak for the major 
affected interests are appointed, is often set up. These bodies 
perform a function somewhat similar to that of congressional 
committees in the United States when they afford public 
hearings for the various interests on some legislative proposal. 
If the commission can produce a unanimous report, the 
government has some ground for hoping that the interest 
groups will accept its proposals. 

In any case, the interests are again consulted by the 
government before the government frames its bill on the 
recommendations of the commission. For example, the 
Minister of Transport submitted the Report of the Royal 
Commission on Transport of 1931 for comment and criticism 
to five associations of local governments, fifteen transport 
associations, four motoring associations, the Association of 
British Chambers of Commerce, the National Federation of 
Iron and Steel Manufacturers, and others. These interests 
could not agree. The road transport associations and rail- 
way companies took positions which were far apart. The 
Minister was not yet prepared to state a policy of his 
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own for action by the cabinet and Parliament. He called a 
conference of representatives of the interests in conflict which 
did produce an agreed scheme although the road transport 
associations still refused to accept it. In the end, the Road 
and Rail Traffic Bill produced by the government diverged 
somewhat from the recommendations of the Commission and 
also from the proposal of the conference. This illustrates 
the kind of negotiation which generally precedes the intro- 
duction of complex and controversial legislation into the 
House of Commons. 

Important though organized interests are in the initiation 
of legislative proposals, their importance as critics of such 
proposals is even greater. As soon as a bill is published, the 
cabinet and the appropriate government departments get 
representations from all the interests which conceive them- 
selves to be affected. It is often impossible to consult all 
interests before a bill is drafted. Those which were not 
consulted, and those which were but are still dissatisfied, 
urge their views as strongly as they can. If representations 
to the government are not effective, the interests then 
circularize the members of Parliament and get sympathetic 
members to urge their friends to protest. If the issue is one 
on which a general public opinion might be raised, that too 
is tried. A combination of these tactics is sometimes effective. 
To take only recent instances, the Incitement to Disaffection 
Bill, 1934, and the Population Bill, 1937, were sharply altered 
by the government, and the Coal Mines Bill, 1936, and cer- 
tain financial proposals of 1937 relating to rearmament were 
dropped, because of widespread dissatisfaction which the 
organized interests had a part in fostering. The objective of 
interest groups in Britain is always to convince the cabinet 
or the department concerned that proposed legislation should 
be passed, amended, or rejected. They have a large share 
in shaping legislation although it is not as important a share 
as in the United States and is achieved by different means. 

Pressure Groups in Canada 

In Canada, the organized interests follow the pattern of 
the United States and Britain but are much fewer in number. 
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Of the economic interest groups, the Canadian Federation of 
Agriculture is the most highly organized and most cohesive. 
It speaks generally for the farmer and represents most 
branches of agriculture. The Canadian Manufacturers’ As- 
sociation (representative of the manufacturing interest only) 
and the Canadian Chamber of Commerce (representative of 
trade and industry generally) are both highly organized but 
they are both federations of such a variety of associations 
that they do not often agree on concrete measures. Organ- 
ized labour is split into several groups, some of them purely 
Canadian, others affiliated with American unions. The 
Canadian Trades and Labour Congress comes closest to 
speaking generally for labour but it by no means speaks for 
all labour unions. All the well-established trades and indus- 
tries have their own associations. Professional, reform, and 
philanthropic organizations also flourish. 

As in Britain, the aim of pressure groups is to persuade 
the government but their tactics are not always identical. 
They rarely try to meddle directly in federal elections. 
Canada has so many constituencies, and even large regions, 
where one industry is so overwhelmingly predominant that 
the elected member, whoever he is or whatever party he 
adheres to, has no choice but to represent a particular 
interest. Almost every member from the Prairie Provinces, 
for example, is necessarily a spokesman for agriculture. 
Then, too, party discipline is not as strict as in Britain. As 
a result of these two facts, the important interests can 
generally find a group of members sympathetic to their point 
of view on issues which come up. They try to create opinion 
in the House and in the country by publicity, but lavishly 
financed propaganda is not common. 

The principal reliance of the interest groups is on direct 
contact with the government. Some of the highly organized 
groups have their headquarters in Ottawa but many have 
not and they rely instead on the sending of occasional 
deputations or on securing the services of a parliamentary 
agent. There can scarcely be said to be permanent lobbies 
in Ottawa such as are found in Washington. The pressure 
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of interest groups on the Dominion government is sporadic 
rather than continuous making itself felt only as particular 
issues arise. Of course, they keep in touch with sympathetic 
members of Parliament and with ministers and permanent 
senior officials, supplying them with information on request. 
The Canadian Federation of Agriculture, for example, keeps 
members of Parliament informed of its views and has a 
strong influence on those representing agricultural constitu- 
encies, but it does not threaten them with defeat at the next 
election or attempt to organize a farm bloc in the House of 
Commons. It carries great weight mth the Department of 
Agriculture acting in an advisory capacity to it but its 
influence on the policy of the Department is mainly indirect 
through the furnishing of information. Active pressure is 
applied by it and other groups when particular questions 
of policy come up, as when the customs tariff is to be revised. 

The relatively lighter and more intermittent pressure of 
Canadian interest groups on the Dominion government is 
not due to the self-restraint of these groups. It is primarily 
due to the fact that the Dominion government, apart from 
the emergency of war, has not engaged in nearly as wide a 
range of activities as the British, or the United States federal, 
government. It has already been noted that the expansion 
of government functions is not as great in Canada as in 
Britain and the United States, and, of those functions under- 
taken in Canada, a very high proportion are carried out by 
the provincial governments on their own responsibility. In 
the United States, the states also perform many functions 
but there has been more centralization at Washington than 
at Ottawa. Consequently, the Dominion acts in a narrower 
field; the laws it makes and administers touch fewer 
interests and its impact on those it does touch is not as 
pervasive and continuous. The pressure of interest groups 
on the government varies directly with the scope and intensity 
of governmental activities. Most of the organized interests 
have only occasional business with the Dominion government 
and therefore do not find it necessary to maintain permanent 
offices in Ottawa. 
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Also, because the Canadian bureaucracy is relatively 
small and not excessively complicated, it is easy for outsiders 
to find their way around. Government officials and even 
ministers are more accessible than in London or \\ ashington. 
Interest groups can send a representative or a deputation 
and reach the persons they want to see without the aid of 
professional guides and intermediaries. Thus there are not 
more than a dozen professional parliamentary agents in 
Ottawa and although they have a considerable clientele 
they are not highly successful in negotiating favours. In 
addition to these methods, representations may be made to 
the government and pressure applied to members of Parlia- 
ment by inspiring numerous letters and telegrams complaining 
about one course of action or urging another. 

When contentious measures are under consideration, the 
government consults with the organized interests affected 
and this consultation takes much the same form as in Britain, 
In one respect, it goes further enabling interest groups to 
appear before and give evidence to parliamentary committees. 
The Dominion civil service is not as well supplied with 
experts in all fields as is the British civil service and con- 
sequently more reliance has to be put on the information 
gathered from the organiz^ed interest groups. On highly 
controversial issues, a royal commission of inquiry is often 
appointed to inquire into the facts and make recommenda- 
tions. 

In Canada, as in Britain and the United States, the in- 
terests seek to be heard, not only on what laws should be made, 
but also on how the laws should be administered and enforced. 
In fact, as will be shown in detail later, they are as closely 
connected with the process of administration as with law- 
making. The various interests which make up modem 
society have found means of access to government which 
ensure that their knowledge, experience, and point of view 
will not be overlooked. The arguments for proportional and 
occupational representation have largely been met in these 
countries by arrangements which, although by no means 
free of abuses, are less dangerous to democratic institutions. 
It should also be clear that the present-day phenomenon of 
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assertive pressure groups arises from the wide range of 
governmental functions and that it is only in this context 
that the significance of lobbying and kindred practices can 
be appreciated. Unless one considers in detail the impact 
which governmental action makes on the interest groups, 
one’s opinion that lobbying should be abolished, reformed, 
or regulated, is worth little. 



CHAPTER IX 


THE RELATIONSHIP BETWEEN THE 
EXECUTIVE AND THE LEGISLATURE 

The legislative and executive organs have been described 
and their distinct functions have been outlined. The legis- 
lature makes the laws, levies taxation, appropriates public 
revenues for the executive to spend and keeps some check 
on the activities of the executive. The executive cannot 
pursue any course of action affecting the rights of citizens 
except as authorized by law to do so. The legislature sets 
the tasks of the executive and is thus superior to it even where 
the rigid separation of powers makes them co-ordinate organs. 
The executive runs the household economy of the govern- 
ment, carries out the laws, and supplies the services author- 
ized by legislation. 

As we have already seen, however, this is an over-simpli- 
fication. Many of the objects and purposes pursued by 
governments today are not accomplished merely by making 
laws. A law and an appropriation of public revenue to the 
purpose is essential, but the vigour of administration by the 
executive sets the measure of success. Much legislation in 
the positive state is to no purpose unless the legislature can 
transmit to the executive the impulse which put the law on 
the statute-book. The executive, in turn, often finds that 
laws cannot be made to work with the best economy of 
effort, or at all, unless they are amended, and the executive 
must be able to transmit its experience in administration 
to the legislature. Indeed, the question whether a particular 
law is workable, or even desirable, may turn on the data 
and experience accumulated by the executive in tr3dng to 
enforce it. 

As we shall see later, there is even ground for saying that 
the making of laws and the administration or enforcement of 
them are not two distinct processes. Most laws enacted 
nowadays are attempts to correct some social abuse or to 
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ease the tension owing to some conflict of interests. The 
legislature never knows all the factors involved. It is clear 
that something should be done but it is not clear what or 
how. Accordingly, it often legislates in vague general terms 
instructing the executive to exercise a discretion and experi- 
ment with possible solutions. The executive makes detailed 
rules and regulations which are law tentatively, to be modified 
and recast in the light of the results. War-time legislation 
affords the clearest example. The law of price control in 
Canada was not made full-fledged at the time when the fixing 
of prices was introduced in 1941. Something had to be done. 
It was not clear what should or could be done and the general 
policy was launched with much fear and trembling. The law 
of price control was developed and refined in great detail in a 
continuous stream of rules, amendments, and interpretative 
orders as experience suggested or compelled. That is to say, 
the law was being made while it was being administered and 
enforced, and it was being administered while it was being 
made. The same is true of much of the legislation of the past 
forty years. 

Of course, it was never possible to separate completely 
the legislature and executive and it was never attempted. 
Today, the scale and importance of governmental action 
make it imperative to have a very considerable degree of 
co-ordination between the two organs. It is not enough that 
they should check one another; everyone expects them to 
work together as a team to promote the good life. Therefore, 
the working relationships between them are an important 
subject of inquiry. The relationships in Britain and the 
United States are in marked contrast. An examination of 
the contrast should illuminate the much-debated question 
of the merits and demerits of presidential and parliamentary 
systems of government and give some insight into the work- 
ings of democratic government. In broad essentials, the 
Canadian follows the British system and it will be sufficient 
to indicate significant variations from time to time. 
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Legislature and Executive in Britain 

The British legislature and executive are not separated 
but almost entirely fused. The cabinet as a committee of 
the legislature links the administration to the legislature. 
The impulses which move the legislature move the executive 
also, and the information and experience gained in adminis- 
tration are readily available to the legislature in its deliber- 
ations on policy. This fusion might not be particularly 
significant if it were not for the fact that both legislature and 
executive are tin the grip of the same political party. Without 
party control, the executive committee of the House of 
Commons might be of one view while the majority of the 
members took another view; or more likely, there would be 
several factions differing in opinion with the cabinet and 
among themselves. In reality, it is the party which links the 
executive and legislature. The Prime Minister and his col- 
leagues in the cabinet are the leaders of the majority party 
in the House of Commons. As we have seen, these leaders 
have already gained, through the party councils, party ad- 
herence to a platform which they themselves had a very large 
share in making. They come to the House of Commons 
with a programme, a disciplined majority to support it, and a 
mandate from the electorate to use the majority to push the 
programme. 

At bottom, however, parties in a democracy are unstable 
combinations and the concurrence of a majority with the 
cabinet would often be uncertain were it not for the power 
of dissolution. The Prime Minister has the right to ask the 
King for a dissolution of Parliament at any time and it is 
only under extraordinary circumstances, if at all, that the 
King would be constitutionally justified in refusing it. 
Members of Parliament do not want to face the election 
which follows a dissolution because it is expensive, makes 
heavy demands on energy and is uncertain in result. The 
weapon of dissolution is rarely used because the fact of its 
existence generally holds the waverers in line. As long as the 
political situation gives one party a clear majority in the 
House of Commons, Parliament lives out the greater part 
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of its allotted span of five years and during that period the 
party programme is steadily pushed forward under the 
leadership of the cabinet. 

The cabinet monopolizes the drafting of legislation, 
bringing to the task all the information, experience, and 
expertness of the civil service. Subject to minor qualifi- 
cations, the cabinet gets what legislation it wants from 
Parliament and prevents the enactment of laws it does not 
want. Thus the cabinet is prepared to enforce vigorously all 
the laws enacted. The fact that a single body, the cabinet, 
moulds the legislative programme ensures at least a minimum 
of coherence and unity in that programme so that the ad- 
ministrators are not called on to enforce measures which are 
contradictory or inconsistent with each other. In so far as 
modern legislation and administration are inseparable, the 
British system of government is admirably adjusted to meet 
the situation. 

However, British government is no longer parliamentary 
government in the classic sense. Seventy-five years ago, the 
cabinet was continuously dependent on the will of the legis- 
lature which might be asserted against it at any time. The 
power of the legislature to deny support to the cabinet and 
the power of the cabinet to dissolve the legislature main- 
tained a balance in which direct responsibility of the exec- 
utive to the legislature was assured and frivolous obstruction 
and irresponsible self-assertion by the legislature was pre- 
vented. Both legislature and executive were compelled to 
estimate closely the temper of the electorate. If the executive 
found itself hampered by attitudes in the House of Com- 
mons which it thought would not get support from the elec- 
torate, it would demand a dissolution. If the executive took 
a line which the House thought the electorate would reject, 
it would challenge the executive. Government in close cor- 
respondence with electoral opinion was assured. Also, pre- 
dominance in government went to the body best able to 
estimate electoral opinion. In the absence of strong central 
party organization to keep it informed, a dozen or so men in 
the cabinet could not hope to guess as accurately at electoral 
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opinion as could the House of Commons. Government there- 
fore was parliamentary government. 

With the extensions of the franchise, electoral opinion 
became harder to estimate and easier to mould. Central 
party organization was developed both to mould and estimate 
opinion. With its emergence, the leaders of the majority 
party, who either are in the cabinet or work closely with it, 
ceased to be inferior to the House of Commons in their guesses 
at public opinion. At the same time, the central party 
organizations reached out to influence the choice of candidates 
and the content of the party programme, and to associate 
candidates and programme with the party leadership until 
elections came to be primarily contests between the party 
leaders. There is no great exaggeration in saying that the 
prime minister is elected by the people and given a popular 
mandate to carry out the announced policy of the party. At 
least, the cabinet now has direct relations with the electorate 
and is not merely a committee of the House of Commons. 

In these circumstances, the House of Commons ine\’itably 
lost its pre-eminence and British government became party 
government. In this view of the matter, it has been suggested 
that the Parliament Act of 1911 which stripped the House of 
Lords of its powers was not so much a victory of the House 
of Commons over the House of Lords as it was the final 
triumph of party government over parliamentary govern- 
ment. The last obstacle to control of Parliament by the 
parties was removed. In the last fifty years, only two govern- 
ments have fallen through a vote of lack of confidence and 
neither of these had the support of a single party with an 
overall majority in the House of Commons. 

Those who focus attention solely on events in the House 
of Commons see a disciplined party majority invariably 
supporting the proposals of the cabinet and conclude that 
Britain has been governed for half a century or more by a 
series of four-year cabinet dictatorships. The average 
member has lost his independence and his influence on legis- 
lation and he is grimly compelled to vote the party line on 
most occasions. Some even argue that the House of Commons 
is fast becoming, as the Crown and the House of Lords have 
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already become, a dignified rather than an efficient part of 
the British constitution. 

Cabinet Dictatorship in Britain 

If we keep in mind some salient points of the preceding 
chapters, we can make some estimate of this charge of 
cabinet dictatorship. The executive is the one indispensable 
element of any government. The more things a government 
is expected to do, the more important executive leadership 
becomes and the widespread activities of present-day govern- 
ments have everywhere aggrandized the executive. If a 
government is to be democratic, political parties must 
organize majorities and find the policies which majorities 
will support. The party with the majority must rule and 
the legislature must register its decisions as long as it holds a 
majority. Any organization as large in number and as com- 
plex in function as a political party becomes a prey to oli- 
garchical tendencies and the leaders of the party are the 
active deciding element in many issues. When the party 
wins power in an election, the party leadership makes or 
becomes the cabinet. The executive is undoubtedly the 
mainspring of the British system of government. 

To estimate whether the cabinet exercises a dictatorship 
during its period of office, one must look beyond the House 
of Commons to see who rules the ruling party. The dis- 
cussion in an earlier chapter indicates that this is not an 
easy question to answer. The central organization and the 
parliamentary leadership of the party have enormous leverage 
on the party. On many matters, they have their way either 
because the rank and file of the party supporters do not know 
what is involved or cannot agree on instructions to the 
leadership. This is far from saying that the leaders can do 
what they like with impunity. There are always rival would- 
be leaders in the party who will swim into prominence and 
power on any strong current of opinion in the party if the 
present leaders do not canalize that current by making ac- 
commodations for it. Even if they are adept at heading off 
revolts among the rival would-be party leaders, they always 
face the danger that disgruntled elements of their popular 
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support, unable to get concessions to their point of view, will 
transfer their allegiance to the opposition imperilling their 
party’s chances in the next election. 

That is to say, the power of the party leaders, although 
it is impressive at a given moment when the party line has 
been settled and always effective against individual malcon- 
tents, is always contingent on them holding the leadership 
of the party and securing a majority for the party at the next 
election. They are therefore responsive to all pronounced 
trends of opinion in the party or in the electorate; anxious, 
indeed, to anticipate them. The ease or difficulty with which 
they hold majority support in the House of Commons is the 
measure of their success. The fact that the party majority 
always supports the cabinet may not mean anything more 
than that the cabinet has correctly interpreted the will of 
that majority. 

Moreover, the necessity of running the gauntlet of debate 
and criticism in the House of Commons always disposes the 
cabinet to caution and moderation. It is not repeated trials 
of strength between the horse and the fence which keep the 
horse in the pasture but the facts that the fence is there and 
the horse knows it. The opposition as well as the party 
majority in the House has an influence over the cabinet 
which cannot be measured by counting the number of col- 
lisions between the cabinet and the House. No simple cliche 
suffices to describe the power of the cabinet over Parliament. 

Party government in Britain has ensured the co-ordination 
of legislature and executive necessary to meet the demands 
of present-day governmental activities. It enables the legis- 
lature to enact, and the executive to administer effectively, 
complicated and far-reaching measures of social and economic 
adjustment. It is the only method thus far discovered for 
combining strong vigorous government with democratic 
control. Of course, it has its inevitable costs and these may 
become so high as to bankrupt democracy. The consistency 
and coherence of its public policy for which the system is 
praised involves uniformity of treatment which cannot take 
sufficient account of special needs and special circumstances. 
For example, the British government did not respond 
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effectively to the needs of the depressed industrial areas of the 
country in the nineteen-twenties. The individual members 
of Parliament for the depressed areas could not escape party 
discipline to combine for special concessions to their con- 
stituencies. It may be inevitable but it is not an unmixed 
good to have the policy of the country framed in party 
councils rather than in Parliament. Among other things, it 
unfortunately reduces the prestige of Parliament in the eyes 
of the country. Other disadvantages will be considered later. 

The most serious danger does not arise from the fusion of 
executive and legislature but from the fact that it becomes 
increasingly difficult for the electorate, the rank and file of 
the party, and even for members of Parliament, to understand 
what is involved in the policies which the party leadership 
works out in conjunction with the numerous experts in the 
civil service. This difficulty, however, arises out of the 
demands for governmental action rather than out of the form 
of political organization. 

Legislature and Executive in the United States 

In the United States, the executive and legislature are 
sharply separated. Neither the President nor any member 
of his cabinet can sit in the legislature. The legislature is 
cut off from any direct access to the information and experi- 
ence which the executive accumulates and the executive 
cannot participate directly in the framing and pushing of 
legislation. The terms of office of each are fixed by the 
constitution and cannot be cut short by any ordinary exigency 
of politics. The legislature therefore cannot bring the execu- 
tive to terms by the threat of a vote of lack of confidence. 
It has to work indirectly through setting up committees 
of investigation to harry the administration, through sena- 
torial refusal to confirm presidential appointments, or through 
enactment of laws in such detail that they confine the execu- 
tive to exactly prescribed tasks. The executive cannot 
persuade the legislature to come round to its view, or half- 
way to that point, by threatening dissolution. It has, of 
course, a veto power to prevent any legislation which cannot 
summon a two-thirds majority in Congress, and the President 
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can always get some leverage on Congress in his first year of 
office by delaying patronage appointments. None of these 
threats, however, can be of more than occasional use in 
special circumstances. 

The formal constitutional relationships work against 
rather than for the co-ordination which has been premised 
as necessary. The President who gets some kind of an over- 
all view from the information flowing to his desk from the 
administration and from the country cannot help trying to 
give a lead in legislation and as usual, the efforts of one or a 
few to tell the many what to do cause almost continual 
tension between him and Congress. It is only in great 
emergencies like war or depression that the executive manages 
to get the legislative leadership which the British cabinet 
normally enjoys. The leadership exercised by Abraham 
Lincoln, Theodore Roosevelt, Woodrow Wilson, and Franklin 
Roosevelt is explained by the crises associated with their rule 
and there are other instances of less dramatic interest. 

In fact, the federal government has oscillated between 
presidential leadership and congressional leadership with such 
regularity as to prompt the suggestion that this oscillation 
rather than rule by alternating political parties is the striking 
feature of American politics. WLen Congress leads, it does 
not lead vigorously in any particular direction but gives 
itself over to the play of sectional, local, and group interests. 
The country tires of the bickering and of the combinations 
of selfish interests which get their way in Congress. When a 
crisis looms, attributable sometimes in part to the lack of 
political leadership, a President comes to power with a 
popular mandate for action. With this popular support, an 
astute President can for a time master the diverse forces in 
Congress and push a legislative programme like the New 
Deal, unified in purpose if not in all its concrete detail. 

But in the past, at any rate, these periods of effective 
legislative-executive co-ordination have been short. Many 
sectional and group interests are inevitably alienated or 
disappointed, the mood for united action and concentrated 
leadership passes, and the President’s pre-eminence vanishes. 
At the next election, the country chooses, almost deliberately 
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it would appear, a chief executive who is unfitted by ability 
and temperament for vigorous leadership. One trend, how- 
ever, is discernible in these oscillations. The executive grows 
steadily in functions and importance and the authority of 
the President, when it declines, never falls back to the 
previous low point. 

Most of the time. Congress leads and its leadership is 
divided among the congressional committees. Chairmanship 
of these committees, it will be recalled, goes by seniority to 
those with the longest continuous service in Congress. The 
men who are continually returned to Congress generally 
come from safe constituencies where opinion changes slowly, 
where common sectional or local interests return the same 
champion again and again. Thus the most powerful men in 
Congress are often representative of “backwater” areas of 
the community little stirred by changing currents of opinion 
in the nation as a whole. In these circumstances, there is no 
unified national leadership, and party discipline, while it 
keeps business moving through Congress, has little effect on 
the content of that business. 

Lobbies and sectional interests launch bills in committee 
and work up combinations, which generally do not follow 
party lines, to support them. In the securing of appropri- 
ations to be spent for local amenities in the constituencies, 
members of Congress co-operate in supporting each other 
just as the pioneer settlers assisted one another in rolling up 
logs for buildings, or to be burnt. Log-rolling, also known as 
broaching the pork-barrel, is always a prominent feature of 
congressional leadership in financial and other legislation. 

The President, elected by the country as a whole and 
representing the nation, tries to rally his party in Congress 
against this kind of legislation and may check the more 
cynical bargains by his veto. He cannot always prevent the 
enactment of legislation he dislikes and often cannot get 
support for legislation he thinks desirable. He may even be 
required to administer legislation which cannot be made 
effective because administrative experience and data were 
ignored in the framing of it. Congress at times acts irre- 
sponsibly, yielding to pressures and enacting legislation it 
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does not genuinely believe in and counting on the President 
to take the odium of vetoing it. The worst situations, of 
course, develop when the President is of one party and the 
majority in Congress of another. But even when the Presi- 
dent’s party is in a majority, it often turns out either that 
the leaders of that majority in Congress are not in sympathy 
with him or they cannot control their followers. 

This suggests what has already been asserted about the 
British system. It is not so much the formal constitutional 
relationship of the legislature and the executive as the 
character of the party system -which determines the real 
relationship. As already explained elsewhere, the national 
political parties in the United States are not disciplined 
parties with a centralized leadership. The party platform 
is a collection of vague resolutions which does not lay down a 
clear-cut party policy. The national central party organi- 
zation is a temporary committee for fighting elections every 
four years and not for maintaining disciplined party support 
of a programme between elections. Unlike the British central 
party organizations, it cannot veto the nomination of par- 
ticular persons as party candidates in the constituencies. 
Attempts by the President, as the leader of his national 
party, to influence nominations have always failed. Thus 
the choice of candidates is dictated by local and sectional 
considerations which ensure that those elected to Congress 
will reflect local and sectional interests and w'ill be dependent 
on these interests for re-election. 

To put it concisely, the national parties are loose feder- 
ations of state parties which lack unity of purpose. They 
never have clear-cut programmes and, without such a pro- 
gramme and a mandate from the electorate to enforce it, 
there is no strong urge for rigid party discipline. In times of 
crisis, a President may come to office, as President Roosevelt 
did in 1933, with a mandate from the nation. His ability to 
execute it comes more from his appeal to the nation over 
the heads of Congress than from the disciplined support of 
his party in Congress. Even if the executive were fused _wi^, 
and given power to dissolve, the legislature as in Britain, 
executive dominance of the legislature would not necessarily 
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result. It would only result if the sectional diversities of the 
United States were overcome in unified national parties. 

Legislature and Executive in Canada 

The formal relationship of the executive and the legis- 
lature in Canada is the same as in Britain. Superficially, 
the results are the same. The cabinet commands the at- 
tention and directs the time and energies of the House of 
Commons. It prepares the legislative programme and can 
count with confidence on the support of its majority in the 
House to carry it through. It uses the threat of dissolution 
to keep this majority in line. Bitter complaints about 
cabinet dictatorship and the lack of independence of the 
private member are commonly heard. Close examination, 
however, would reveal that party discipline is not as tight as 
in Britain. Assertions of independence are not as rare be- 
cause the consequences of revolt are not as disastrous. The 
member who refuses to obey the party whips may lose the 
federal patronage and be denied federal funds in the next 
election but, if he maintains his hold on his constituency, the 
central organization of his party cannot prevent his re- 
nomination at the next election. Also, the Canadian cabinet, 
more often than the British, finds it expedient to modify or 
withdraw particular items of its legislative programme as a 
result of the pressures which play upon it. 

These differences are slight and not of great significance 
in themselves. If attention is focused solely on events in the 
House of Commons, party discipline seems to be highly 
effective. The really important difference is in the content 
of the programme which party discipline carries faithfully to 
the statute-book. There is no need to emphasize the vague 
ambiguity which marks most of the items in the programme 
of the national parties. In this respect, they closely resemble 
the platforms of the national parties in the United States, 
being framed to appeal to several of the diverse sections of 
the country. Vague in programme and weak in mandate, the 
Dominion government, except in the crisis of a great war, is 
vacillating and temporizing, not given to vigorous measures. 
Even the great depression of the nineteen-thirties did not 
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bring a government or a policy comparable to the Roosevelt 
Administration and the New Deal in the United States. The 
executive commands the legislature but rarely forces it to 
drastic measures or bulky accomplishment in legislation. 

Here again the reason lies in the nature of the national 
political parties. They too are loose federations of provincial 
parties and the forcing of a vigorous policy by the executive 
would threaten the tenuous unity of its majority. The indi- 
vidual member of Parliament, generally resident in the 
province, if not in the constituency, he represents, has a local 
backing which diminishes his dependence on the national 
party organization and leadership. His political career is not 
necessarily ended if he should resist the party line at Ottawa. 
He may have valuable connections with the autonomous 
organization of his party in his oum province. Since this is 
generally true of all members of Parliament, the leaders of 
the national parties know better than to try to enforce 
the comprehensive discipline which grips British parties. 
IMembers of Parliament can be held in line in Britain because 
their personal connection with their constituencies is often 
slight and if they are repudiated by the central organization 
and leadership, their career in that party, at least, is likely 
to be ended. 

In fact, the federal cabinet in Canada does not need a 
very comprehensive discipline because the positive measures 
to which the generalities of the party platform commit them 
are fewer and less drastic than those which British parties 
undertake. ]\Ioreover, the cabinet is not inherently disposed 
to single-minded aggrandizement of national leadership. 
They too, as we have seen, are ambassadors of provinces and 
sections, imposing reservations on national policy, as well as 
national leaders. They get the disciplined support of their 
party in the House of Commons because they do not ask too 
much. They get disciplined support because the executive 
and legislature are fused as in Britain and they do not ask too 
much because the federal political parties are loose federations 
of provincial parties as in the United States. 

In concrete terms, the relationship of the executive and 
the legislature is best illustrated by the case of financial 
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legislation. He who controls the purse occupies a key 
position in government as in other activities. The control 
of taxation and public expenditure is of high importance for 
constitutional government and on this ground too, financial 
legislation deserves separate examination. A government 
which is required to act in accordance with law must secure 
specific laws to justify its imposition of taxes and its ex- 
penditure of public revenues. 

Financial Legislation in Britain 

A standing order of the British House of Commons 
provides that all estimates, i.e., proposals for expenditure of 
public money, must come from the executive and from it 
alone. The budget is thus necessarily prepared by the 
executive. In practice, it is prepared by the Treasury, as 
the department of finance is called. By a process of close 
consultation between officials of the Treasury and of other 
departments, a draft of the annual estimates is worked out 
and submitted to the Treasury several months in advance 
of the beginning of the next fiscal year. 

TheTreasury requires every increase in the estimates of a 
department to be supported by detailed explanation. As 
the Chancellor of the Exchequer, the member of the cabinet 
responsible for finance, must bear the odium of proposing 
additional taxation, the Treasury is the one department of 
government unflaggingly devoted to economy. Its attitude 
towards the estimates submitted by the other departments 
depends on its forecast of next year’s revenues and on the 
general policy of the government towards increase or de- 
crease of taxation. In any event, the other departments of 
the government must justify their estimates to a vigilant 
Treasury which may veto any item or insist on a general 
reduction. A department which thinks it has a grievance 
may appeal to the Prime Minister or to the cabinet as a 
whole. Generally speaking, however, the Treasury has the 
last word on the content of the estimates submitted to 
Parliament. 

Meanwhile, the revenue proposals which are justified or 
dictated by the estimates are worked out by the Treasury 
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and, after cabinet approval of them, the Chancellor of the 
Exchequer presents his budget containing both estimates 
and revenue proposals to the House. These financial pro- 
posals are considered by committee of the whole in such 
detail as the twenty days allotted for such discussion permits. 
In practice, the time is taken up in discussing a few groups of 
expenditures, or “votes,” and the others are rushed through 
with little or no consideration. Alilhons upon millions of 
pounds are always voted in haste at the ver\' end. xA. private 
member may not move an increase or a shift in the desti- 
nation of an item in the estimates because that would vdolate 
the standing order referred to. He may move that particular 
items be decreased or entirely disallowed. However, except 
in very trivial matters, the cabinet regards such a motion as 
one of want of confidence in the government and party discip- 
line ensures its defeat. Pressure may persuade the govern- 
ment to modify its financial proposals but it is now unknown 
for the House openly to force a revision. 

The House of Commons accepts these proposals as re- 
ported to it by committee of the whole, the House of Lords 
has no power in money matters, and therefore, almost 
invariably, the estimates emerge from Parliament in an 
Appropriation Act, and the revenue proposals in a Finance 
Act — true copies of the original proposals of the Chancellor 
of the Exchequer. The most striking indication of the 
general expectation that the cabinet will carry its financial 
proposals unchanged is the law enacted in 1913 providing 
that changes in taxation proposed in the budget speech shall 
come into effect on the following day. 

The system enables the executive, which alone knows in 
full detail the activities and needs of the various departments 
of government and the probable yield of the sources of 
revenue, to draft the financial legislation. It ensures unified 
responsibility for public expenditure. The appropriations 
are not arrived at by pooling the diverse and unrelated 
preferences of individual members of Parliament. The 
executive does not have to countenance raids on the treasury 
by blocs of members in order to get support for its main 
proposals. It surveys the entire field of proposed expendi- 
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tures and enforces a coherent programme. It is unlikely, for 
example, to appropriate funds for the draining of swamps in 
aid of agriculture and, at the same time, to authorize ex- 
penditures on restoration of swamps for the protection of 
wild life. The expeditious enactment of financial legislation 
is also assured. 

It is often said that the Chancellor of the Exchequer is 
the financial boss in Britain. There is much exaggeration in 
this view. Despite his strong bias for economy, public 
expenditures have risen sharply and steadily for the past 
fifty years. The reasons for this are clear and they operate 
in United States and Canada as well. The permanent 
officials in the other departments always see reasons for 
expanding their activities and extending their establishment. 
The balance of electoral demand comes down on the side of 
more government services. The members of Parliament 
would like to make the best of both worlds and cut taxes 
while raising expenditures. Since they cannot, they generally 
acquiesce in or plump for the latter. The serious thing about 
cabinet control of finance from their point of view is not their 
inability to reduce estimates but their inability to raise them. 
The cabinet as a whole responds to these inclinations, and 
the Chancellor of the Exchequer is always fighting a rear- 
guard action on expenditures. 

It is, however, a resolute rearguard action. Incautious 
department heads who advance inadequately supported or 
extravagant proposals get badly mauled. To use another 
figure, the Treasury is the watchdog of the public purse. 
Within the lines of policy laid down by Parliament, it enforces 
strict economy and supervises the household operations of 
the various departments in aid of efficiency. In this limited 
sphere, the Chancellor of the Exchequer may be said to be a 
financial boss. As Parliament does not examine the estimates 
in detail, it is necessarily done by an executive agency. 

When it comes to the expenditure of the money voted by 
Parliament, the Treasury, through an accounting officer in 
each department, sees to it that the money is spent on the 
purposes for which it was voted. However, Treasury control 
is not regarded as a sufficient guarantee of probity in such 
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matters. The Comptroller and Auditor-General, appointed 
by the executive but enjoying the same independence and 
tenure of office as a judge, audits all the government accounts, 
reporting irregularities to the Treasury. The most important 
of his duties is to make an annual report to Parliament. This 
report is a guide to an active select committee of the House of 
Commons, the committee of public accounts, which examines 
and reports to the House on financial irregularities. It is a 
small committee of fifteen members with a chairman and a 
majority of its members drawn from the opposition. It 
probes vigorously in the public accounts and the government 
departments take great pains not to incur its censure. It 
is a very effective instrument for legislative surveillance of 
the executive. 

Financial Legislation in Canada 

Subject to minor variations in detail, the legislative- 
executive relationship in financial matters in the federal 
government in Canada follows closely the British pattern. 
In Canada, the Department of Finance and the Treasury 
Board carry out most of the functions of the British Treasury. 
The Treasury Board is a committee of the cabinet composed 
of the Minister of Finance and five other ministers who 
have a responsibility corresponding to that of the Chancellor 
of the Exchequer for settling the financial proposals, subject 
to the final approval of the cabinet. This responsibility is 
not concentrated on a single minister nor does the Depart- 
ment of Finance exercise such a searching supervision of the 
household economy of the spending departments as the 
Treasury In Britain. Also, the grip of the cabinet on all 
aspects of finance is not as strong as in Britain. Log-rolling 
behind the scenes often affects such matters as the revision 
of the customs tariff and the make-up of appropriations for 
federal expenditures in the local areas of the country. 

One of the most marked differences is in the use made of 
the public accounts committee. As in Britain, the Auditor- 
General examines the public accounts and makes an annual 
report to Parliament. The public accounts committee of 
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the Canadian House of Commons has been moribund. ^In 
the ten years preceding the outbreak of World War II, it 
never met. It was active during the war but it remains 
to be seen whether this is temporary war service or not. 
The committee is too large, running to fifty members. The 
chairman and the majority of the members are supporters 
of the government in power and it is asserted that they are 
more concerned to obstruct than to assist investigation. 
Whatever may be the truth of this assertion, the only check 
a committee which does not sit has on the government is 
the fear that it may sit. This is not a negligible restraint 
but it is not nearly as effective as if the committee were 
constantly probing the accounts. Most of the variations 
from the British budgetary practice can be traced to differ- 
ences in the party systems of the two countries. 

The House of Lords in Britain has lost its power over 
financial legislation. The Canadian Senate has never had 
its wings clipped and it claims the power to amend or reject 
money bills passed by the House of Commons. The rules 
of the House of Coipmons declare that its grants of money 
are not alterable by the Senate. The only explicit consti- 
tutional provisions bearing on the dispute between the two 
Houses are section 53 of the British North America Act 
which provides that money bills shall originate in the House 
of Commons, and section 54 which, in effect, provides that the 
cabinet alone can propose appropriations and taxation. It 
is clear that the Senate cannot amend money bills so as to 
increase appropriations but its power to reduce or reject is 
open to dispute and depends on subtle interpretation of the 
unwritten portion of the Canadian constitution. 

It is not necessary to go into the matter for two reasons. 
First, the Senate, as we have already seen, does not venture 
frequent or prolonged defiance of the House of Commons. 
It rarely insists on amending financial legislation, the last 
occasion being in 1925. In the railway building era, the 
Senate frequently rejected bills providing large appropri- 
ations for railways. These bills were one of the Canadian 
forms of log-rolling and it is doubtful whether the electorate 
would have supported the House of Commons if the House 
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had tried to make a political issue of the matter. This 
probably explains why the Senate has often made good its 
amendments and rejections of money bills in the past. The 
majority in the House of Commons acquiesced with bad 
grace in the particular case while denying vigorously the 
validity of the principle. 

Secondly, as the British experience shows, the working of 
the cabinet system requires that the cabinet should be 
responsible to the lower House only. To try to make it 
responsible to two Houses which may be of opposite minds 
would destroy responsibility. The substance of policy often 
turns on getting a grant of public money to implement the 
policy. If the Senate intervened frequently and in detail 
in finance, it would force a showdown with the popularly 
elected House in which it would inevitably lose. Its claim 
to equal powers in finance has merely a nuisance value which 
can only be kept on foot if it is not pushed too hard. 

Financial Legislation in the United States 

The worst indictment of the separation of powers in the 
United States is based on the method of enacting financial 
legislation. Even those who generally approve the separation 
of powers are unhappy about its consequences in finance. 
Money bills must originate in the House of Representatives 
but aside from this unimportant provision, each House of 
Congress has a wide initiative in finance. Congress rather 
than the President determines the content of the budget. 

Before 1921, there was not even the semblance of a 
unified budget. The government departments worked out 
their own estimates and the Secretary of the Treasury sub- 
mitted them to the House of Representatives along with an 
estimate of tax revenues for the coming year. The House 
at once distributed the estimates to its various committees. 
In these committees, officials of the departments of govern- 
ment, interest groups, and the different sections and localities 
of the country all clamoured for appropriations. Each com- 
mittee responded to these pressures and produced a set of 
appropriations for the sector of government activity with 
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which it was concerned. The budget as reported to the House 
by the several committees consisted of several unrelated 
proposals tied together in a bundle. A similar process went 
on in the committees of the Senate after the estimates were 
passed by the House. No single government department or 
legislative committee ever looked at the budget as a unified 
whole. Every department and every committee put in its 
separate demands without too much concern as to what the 
total was. 

In 1921, an advance towards British budgetary practice 
was made. Legislation in that year provided for the es- 
tablishment of an executive agency, the Bureau of the Budget, 
headed by a director appointed by the President and re- 
sponsible to him alone. His functions resemble those of the 
Chancellor of the Exchequer, his bias being towards efficiency 
and economy in the public services. Working with depart- 
mental officials, the Bureau of the Budget goes carefully into 
the demands of the departments. The Director cuts and 
trims where he thinks fit and, subject to an appeal by the 
department to the President, he has the last word. The 
estimates, which then go forward to the House, are the 
amounts which the President and his advisers, on careful 
consideration, think necessary for the work of the executive. 
While the estimates are being prepared, the Bureau makes a 
forecast of the probable receipts from taxation and decides 
what modification of the taxation system, if any, should be 
recommended to Congress. lA^hen these estimates and calcu- 
lations have been completed and drawn together in a budget, 
the President submits it to both Houses of Congress. 
The necessity, under present conditions, of executive drafting 
of financial legislation has been recognized. 

Under the law of 1921, each House had to set up a com- 
mittee on appropriations to which all estimates must go. 
The only committee which can propose appropriations to 
Congress is the House committee set up for that purpose. 
The budget goes first to this committee which, through its 
numerous sub-committees goes into the estimates in detail 
and hears officials and others who wish to support or oppose 
particular appropriations. So the estimates proposed for the 
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following year are surveyed and reported to the House — ^and 
to the Senate — as a whole, although, in practice, the ap- 
propriations for each department and agency of government 
are contained in a separate bill. If the totals favourably 
reported exceed the totals asked for by the President and 
covered by existing or proposed taxation. Congress is faced 
with the responsibility of levying more taxes or borrowing 
on the public credit, although it is said that there are Con- 
gressmen who never vote for a tax bill and never vote against 
an appropriation. 

This is as far as the copying of British practice goes. The 
appropriations committee in each House will reduce 
some items and increase others. They may hamstring a 
particular branch of the administration by cutting its 
estimates sharply. Thiough the appropriate committees of 
Congress, legislation (inspired by congressional blocs and not 
by the President) requiring an appropriation of public money 
for its execution will emerge. In this way, large sums may 
be added to the total of the proposals of the executive. Pork 
is still distributed from the pork-barrel. 

Nor are the modifications and additions at an end when 
the appropriation bills are reported to the House of Repre- 
sentatives. WTiile the House seldom makes substantial 
changes in the appropriation bills as reported to it, these 
bills must still go through the Senate. The Senate committee 
on appropriations makes numerous changes. The only limi- 
tation on the Senate in money matters is that revenue 
measures cannot be introduced there, and even this limita- 
tion is often evaded. Government departments and in- 
terests which were disappointed by the action of the House 
committee often try their luck again before the Senate 
committee. Again, when the appropriation bills are reported 
to the Senate for action, individual Senators may force 
amendments, usually additions, by threatening a filibuster. 

After the Senate has added its thoughts to the estimates, 
the bills go back to the House for its assent to the changes 
made by the Senate. If, as often happens, the House refuses 
to accept the amendments of the Senate, a conference com- 
mittee of two Houses is appointed to find a compromise on 
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which both can agree. When it is found, the bills get their 
final readings in both Houses and are sent to the President 
to be signed. 

Even in the periods of strong presidential leadership, the 
action of the legislature may seriously distort the budget as 
proposed by the President, both by reductions and additions. 
The appropriations for one of his cherished projects may be 
cut and his pledges of economy may be thwarted. He has 
the power of veto but Congress rarely gives him a chance to 
use it. Appropriations known to be obnoxious to him are 
attached to appropriation bills covering vitally important 
votes of money. As he cannot veto particular items in a 
bill but must accept it or reject it as a whole, he has little 
choice but to accept. The unified responsibility of the 
British system is still lacking. 

The revenue side of the budget is similarly handled by 
the legislature. The proposals of the Bureau of the Budget 
go to the ways and means committee of the House and the 
finance committee of the Senate, both of which alter them as 
they see fit. Officials, representatives of the reluctant tax- 
payers and other interests are heard and tax bills drafted. 
Log-rolling and the push and pull of a great variety of inter- 
ests are a marked feature of the framing of tax as well as 
appropriation measures. 

They are found on a grand scale particularly in the re- 
visions of the protective tariff which has always been a big 
revenue producer and the cause of unremitting struggle 
between the various sections and economic interests of the 
country. The main lines of tariff legislation are fixed by 
complex bargaining between agriculture, labour, and indus- 
try, and the detailed contents of the tariff schedules depend 
on log-rolling between the innumerable industrial and com- 
mercial interests, almost all of which want a tariff on some 
articles and none on others but do not agree at all on what 
these articles should be. The tariff is not a matter of party 
policy or executive leadership but of bargaining between a 
continental array of interests. 

The President cannot depend on getting the kind of 
taxes he wants. Nor can he depend on getting tax measures 
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which will bring in the revenues he sees necessary to meet 
governmental expenditures. During World War II, for 
example, Congress repeatedly cut his tax recommendations 
to a fraction of his demand. Congress refused to face the 
unpopularity of telling the people that wars must be paid for. 
They seemed to prefer the impersonal method of inflation — 
which can be blamed, although wrongly, on the business 
interests which profit by it — to the direct method of taxation 
for which Congress would most certainly be blamed. The 
executive prepares the budget but it is Congress and not the 
President which dominates finance. 

The law of 1921 setting up the Bureau of the Budget also 
provided for the office of Comptroller-General. This official 
is appointed by the President for a fifteen-year period and 
cannot be removed except by impeachment or by a joint 
resolution of both Houses of Congress. His functions are 
similar to those of the Comptroller and Auditor-General in 
Britain investigating and auditing all branches of the public 
accounts and reporting the results of his work to the President 
and to Congress. Congress, however, has not a standing 
committee on the public accounts, and investigations of 
executive stewardship are made, if at all, by special con- 
gressional committees of investigation appointed from time 
to time and not solely concerned with financial matters. 

This account of the enactment of financial legislation 
points to the greatest weakness of American federal govern- 
ment for present-day purposes. In an age when governments 
are expected to enact and administer efficiently a great 
quantity of complicated and interrelated legislation of the 
highest importance, it is vital to be able to bring home 
responsibility for failure. The difficulty arises from the im- 
possibility, already noted, of keeping present-day legislation 
and administration in separate compartments. The nation, 
which elects the President, tends to hold him responsible for 
failure but he generally lacks the power to carry his view of 
what ought to be done. Congress rarely thinks in terms of 
the whole programme but reacts for and against particular 
items of it under the stimulus of a great variety of conflicting 
pressures, intensified by a desire to assert itself against the 
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Administration. Even when it does think in terms of the 
whole, it lacks the information necessary for fully informed 
and wise decision and is, in any event, unable to ensure that 
administration will be carried on in accordance with its view. 
Moreover, the means through which the electorate could en- 
force responsibility on Congress are lacking. Party spirit 
does not dominate Congress; voting commonly does not follow 
party lines. The parties do not line up for and against an 
extensive programme in Congress and nothing therefore 
would be gained by trying to hold the parties responsible. 
Where disciplined parties inviting responsibility do not exist, 
the electorate cannot enforce responsibility. If they did 
exist, the formal separation of powers would not give any 
great trouble. The parties would see to it that President 
and Congress became a harmonious team. 

Of course, the present situation is not without advantages. 
Any threat of executive dictatorship gets short shrift. Policy 
is not made in secret party councils but in Congress where 
the vital forces of the nation find free expression. Effective 
integration of policy is difficult, but then it is not as important 
in Washington — or Ottawa — as it is at Westminster. In 
Britain, there is no middle term between the national govern- 
ment and the municipalities. Whatever is demanded of 
government which cannot be done locally by the munici- 
palities must be done by the national government which has 
had to respond to the full impact of the great expansion of 
government activities. In United States and Canada, the 
states and provinces stand as autonomous governments 
between the national and municipal governments. Much of 
what we demand of governments today is carried out by 
numerous state and provincial governments and, as long as 
it is done acceptably there, it does not require close inte- 
gration and disciplined action at the national level. Because 
of the federal system, the national governments still retain 
some of the characteristics of an alliance between states for 
furthering a limited set of common interests. An alliance of 
states does not need, and no one expects it to have, the close- 
knit governmental organization necessary for a unitary state. 
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Much more will be said later about the significance of 
federalism. For the moment, it is sufficient to realize that 
federalism is an important factor in the workability of the 
legislative-executive relationship at Washington and that the 
future of that relationship is involved in the fate of federalism. 
If the states have to abdicate to the national government, 
the concentration of business in Washington will compel 
drastic revision of the institutions summarily described in 
this chapter. But as long as the states continue to carry a 
large part of the governmental load, arguments that the 
relationship of executive and legislature at Washington should 
be changed to secure the efficiency of the British system are 
not completely convincing. 



CHAPTER X 


THE JUDICIARY AND THE LAW 

We have discussed at some length legislative and executive 
organs and functions. Attention must now be turned to the 
judicial power, the third element in the three-fold classifi- 
cation. In comparing the judicial organs and their functions 
in the United States, Britain, and Canada, more similarity 
and less contrast will be found than was observed in com- 
parisons of legislatures and executives. The United States 
and Canada have drawn their decisive legal and judicial 
traditions from Britain. For several reasons, the judiciary 
is a conservative force in any society and it does not respond 
to changing fashions and needs as rapidly as other parts of 
government do. Thus there is a marked similarity and, in 
the main, only superficial differences. The real contrast is 
between the legal and judicial systems of continental Europe 
which stem from Roman, or Civil, Law, and what is often 
called the Anglo-American system. Some of these sharp 
differences will be noted at particular points. 

Selection and Tenure of Judges 

Reference to Chapter ii will remind the reader that, in 
each of the three countries, the judges are appointed by the 
executive to hold office during good behaviour and that they 
can only be removed by the legislature for cause. Agitations 
for compulsory retirement of aged justices have been un- 
successful, mainly on the not very convincing ground that 
this opens the way for political interference with the inde- 
pendence of the judges. Thus their tenure is for life or until 
voluntary retirement and they enjoy complete independence 
of the executive. Despite the fact that they often make 
decisions displeasing to the executive and the legislature, 
there is almost never any suggestion of removing them in 
the absence of corruption. This security of tenure is not so 



THE JUDICIARY AND THE LAW 


255 


fully enjoyed by the lesser magistrates and justices of the 
peace. In Britain and Canada, these are appointed by the 
executive and may be removed by it. In the United States, 
they are elected for short terms by the electorate. Also, the 
state, as distinct from the federal, judges in the United States 
are elected, in most states, by popular ballot for relatively 
short terms. Being dependent on re-election, they cannot 
enjoy the same assurance of independence. Election of 
judges is generally admitted to be an unwise extension of the 
democratic principle but there are only a few states in which 
it has not been made. 

Appointment of the judges in Britain and Canada is in 
the hands of the government of the day, and in the United 
States, the appointment of federal judges is made by the 
President, with the consent of the Senate. It is thus a form 
of political patronage. In Britain, this patronage is shared 
by the Lord Chancellor and the Prime Minister. In Canada, 
nomination is in the hands of the Prime Minister and the 
Minister of Justice but they usually accept the recommen- 
dation of the member or members of the cabinet representing 
the province in which the appointment is to be made. Ap- 
pointment is still by order-in-council and therefore requires 
agreement of the cabinet. However it is substantially correct 
to say that the particular ministers just mentioned make the 
appointments. In the United States, the President must get 
his choice ratified by the Senate which often insists on a 
critical investigation of his nominee. 

Generally speaking, appointments go to persons who have 
been active supporters of the party in power. As a rule, the 
capacity and integrity of prospective appointees are also 
carefully considered but m each country there have been 
instances where it was difficult to see any merit except 
services to the party. As there are generally equally capable 
lawyers in each party, there have been few serious abuses. 
In fact, there are more complaints today about the general 
outlook of appointees than over their party affiliations, for 
eaosons yet to be discussed. This is seen most clearly in 
rappintments to the Supreme Court of the United States, 
where the President, at least, is more genuinely concerned 
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over the broad political philosophy than the party label of 
his choice. 

One limitation on choice must be pointed out. The judges 
in the Anglo-American system must be chosen from the ranks 
of the legal profession. No matter how able or learned in 
the law a man may be, he cannot be a judge in a superior 
court unless he is a member of the Bar of many years’ 
standing. Almost invariably, lawyers in active private prac- 
tice are appointed although, in recent years, a number of 
academic lawyers with a distinguished record in teaching 
and research have been appointed to the Supreme Court and 
other federal courts of the United States. 

This limitation to members of the Bar is not thought to 
be strange, but natural and inevitable. Yet it is sharp 
contrast to the practice of continental Europe where a lawyer 
who elects private practice abandons all thought of a judicial 
career. Continental judges are always trained in the law, but 
are chosen from the civil service and not from the lawyers 
who appear as advocates in the courts. The young law 
student who aspires to be a judge goes from his university 
to the ministry of justice, a department of the central 
government, as a clerk and hopes in twenty years to rise by 
promotion step by step up the higher rungs of the judicial 
ladder. When a judge hopes for promotion from a lower to a 
higher court, he is exposed to temptation to try to please his 
superiors in the ministry of justice, or even the politicians who 
have influence there. By contrast, in the Anglo-American 
system the higher judicial posts are rarely filled by promotion. 

Complete independence of the judicial power may seem 
to sort ill with democracy which means popular control of 
government. In the nineteenth century, this view prevailed 
in most of the states of the Union, bringing popular election 
of judges for short terms. There have been abuses of the 
security of tenure of appointed judges but they have been 
rare. The law which the judge gives his oath to uphold is a 
body of relatively certain rules and as long as he is true to 
his oath, there is not much room for popular control of his 
actions. Also, he is a member of an ancient profession which 
has, despite apparent exceptions, a great devotion to the 
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ideal of an impartial law. A judge who obviously abandons 
impartiality or gives an interpretation of law which lawyers 
generally think to be obviously wrong, loses caste in the legal 
profession. Self-respect and the desire to stand well with 
their professional brethren are powerful controls on the 
judiciary. 

The General Structure of the Courts 

The judges do not give authoritative interpretations of 
the law at their own pleasure or, as a general rule, at the 
request of the executive or legislature. They interpret the 
law while sitting in court to settle disputes between parties 
appearing before them. The Anglo-American courts are just 
as important a part of the judiciary as the judges. A court 
is not merely a physical location and a collection of equip- 
ment like stage properties. It is an institution with a set of 
officials and records, an atmosphere and an orderly though 
complex procedure for hearing and deciding disputes. 

The courts of continental European countries can be 
described, for the sake of contrast though not with complete 
accuracy, as branches of a ministry of justice, which is, in 
turn, an executive department of the central government 
charged with the administration of justice. Before the 
coming of the dictatorships, at any rate, the judges had 
security of tenure and independence but they were even then 
in a sense, civil servants. The ministry of justice organized 
courts in districts across the country to serve the public 
somewhat after the fashion of the organization of postal 
services. Officials of the court are civil servants who keep 
the records, make and work the rules of procedure in concert 
with the judges. 

The courts in England were always the King’s courts 
with their roots in executive decree of the early Norman 
Kings. But at an early date in English constitutional history, 
they became practically autonomous and their development 
was powerfully influenced by the legal profession. The 
practising solicitors are still spoken of as officers of the court. 
For centuries, the judges and officials were paid, not from 
tjie general revenues but from fees collected from litigants. 
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The judges made — and still make — the rules of court proce- 
dure, just as they generated the [unique atmosphere of 
decorum which prevails in a court. 

In 1873, the English courts were reorganized on a 
statutory basis by Parliament and many of the anomalies 
and anachronisms of six hundred years of customary ac- 
cretion were cut away. The salaries of the judges and the 
sums needed for maintenance of the courts are now permanent 
charges on the public revenues and do not come up for annual 
appropriation and debate. The executive does not appoint 
or exercise control over any significant number of the officials 
of the courts. Appointment of officials is largely in the 
hands of the Lord Chief Justice, and they do their work 
under the direction of the judges. There is no ministry of 
justice. The Lord Chancellor, a member of the cabinet as 
well as a judge, has a small administrative department but 
it exercises very little control. The courts are still largely 
autonomous and in so far as they need to be ruled, they are 
ruled by the judges. 

In the United States and Canada, courts modelled on the 
English type were created by executive order or by acts of 
the legislature. Once established, they were given much of 
the autonomy of English courts in the administration of 
justice. In Canada, the various court officials are generally 
appointed by the executive but the judges make the rules 
of procedure and direct the work of the officials. In the 
United States, some court officials are elected and some 
appointed. The Supreme Court of the United States makes 
the rules of procedure for the federal courts. In some states, 
the state legislatures, and in others the judges, make the rules 
of procedure but there is no general executive supervision of 
the administration of justice. The federal governments of 
the two countries each have a department of justice with a 
member of the cabinet at its head but it is not a ministry of 
justice in the continental European sense. It is rather the 
department of the Attorney-General, the legal adviser of the 
government and its attorney in all legal questions, lawsuits 
or otherwise, in which the government is interested. The 
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courts and the judges are autonomous in the administration 
of justice. 

The continental European system has many advantages 
particularly in ensuring adequate decentralization of courts 
for the convenience of local litigants, a simple inexpensive 
procedure and an expeditious handling of cases. Its weakness 
and dangers are illustrated by the problem of judicial pro- 
motions, already noted. To what extent are impartiality 
and independence endangered when the executive branch of 
government participates largely in the administration of 
justice? The fear of executive interference has always thus 
far prevented the establishment of ministries of justice of 
the continental European type in Britain, United States, 
and Canada. As a result, there is a confusing multiplicity 
of courts, each autonomous and separate within the range 
of matters assigned to it. In Britain, the judicial system is 
centralized in London. Apart from the justices of the peace 
and the county courts dealing with petty criminal and civil 
cases respectively, and the assize circuits, there is no adequate 
decentralization. When large issues are at stake they must 
go as a general rule to the courts sitting in London and the 
litigants must go there too at great expense, a prohibitive 
burden on the poor. In Canada and United States, there is 
satisfactory decentralization for the trial of most matters in 
the first instance but appeals must go to the provincial or 
state capitals or even to the national capitals. In continental 
Europe, on the other hand, the final appeal as well as the 
original trial is heard in the locality. 

In the Anglo-American system, despite many reforms, 
procedure in the courts is still complicated, adding to cost 
and often involving delay. It is suited to the convenience 
and to the sense of professional fitness of the lawyers — every 
profession tends to develop a distinctive ritual — rather than 
to the needs of poor litigants. However, it must be said in 
its defence that it is admirably suited to protect the rights 
of those who can afford its expense and delay. The same 
can be said of the two or three, or even four, successive 
appeals which may be taken from one court to another. 
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contrasted with the single appeal open to the parties in 
continental Europe. 

The Anglo-American legal profession never forgets the 
meddling of the Stuarts in the administration of justice and 
resists all proposals that a government department should 
organize and supervise judicial services on a mass production 
basis as has been done, for example, in employment office 
and postal services. It takes justifiable pride and satisfaction 
in saying that genuinely impartial courts are open to all. 
Yet, despite substantial steady but slow improvements and a 
continuing agitation for more, it has no adequate answer to 
the English judge who retorted, “So is the Ritz Hotel!” 

This question cannot be discussed in detail here. It has 
been sketched for two reasons: to point to the main features 
of the problem and to bring out the significance of an other- 
wise dull account of the structure of the courts which now 
follows. 


The Judicial Hierarchy 

In each country, the court structure is in the form of a 
hierarchy with its base on the justices of the peace scattered 
across the country and its apex in a final central court of 
appeal. At the lowest level, the justices of the peace are 
laymen without legal training, unpaid or paid only in small 
fees collected in the course of their work. Their jurisdiction 
is generally limited to the trial of lesser crimes and misde- 
meanours but may cover small civil claims as well. In the 
towns and cities, they are supplemented on the criminal side 
by police magistrates or stipendiary magistrates (being paid a 
stipend) who are commonly required to have some legal 
training. 

The next tiers of courts in Britain and Canada are 
county or district courts staffed by judges chosen from the 
legal profession with permanent tenure whose jurisdiction 
is mainly limited to civil claims involving relatively small 
amounts. Generally speaking, no such tier of courts exists 
in the United States. At the next level in all three countries 
are the courts with general first instance jurisdiction, i.e., 
courts with authority to try all cases of important civil or 
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criminal consequence. Above this again there are always 
courts of appeal to which disappointed litigants have, in 
most matters, a right of appeal and there may be, in certain 
special circumstances, one or even two further appeals to 
still higher courts. Courts of first instance are generally 
composed of one judge sitting alone while courts of appeal 
have a bench of several judges. This pattern may be set 
forth briefly for each country. 

In England and Wales (Scotland and Northern Ireland 
are both distinct areas for the administration of justice) the 
county courts are limited in authority to small civil claims. 
The court with general jurisdiction in the first instance is 
the High Court of Justice of which there are several divisions 
all sitting in London. However, judges of this court peri- 
odically go on circuit holding assizes, or sittings, in the 
“assize towns” across the country. The bulk of the assize 
work is criminal but civil disputes may be tried there too. 
The Court of Criminal Appeals sits in London hearing solely 
appeals from persons convicted of criminal offences by justices 
of the peace, stipendiary magistrates and judges of assize. 
In civil matters, an appeal lies to the Court of Appeal in 
London and thence, in some but not in all circumstances, 
to the House of Lords which is the highest court of appeal 
in the realm. The judicial functions of the House of Lords 
are performed by the Lord Chancellor, seven lords of appeal 
(eminent lawyers elevated to the House of Lords for this 
particular purpose), and any peer who has at some time or 
other held high judicial office. 

Only in very special circumstances can an appeal in a 
criminal case be carried to the House of Lords from the 
Court of Criminal Appeal. The House of Lords has however, 
original, or first instance, jurisdiction in a number of matters. 
Peers charged with certain very serious crimes must be 
brought to judgment before it. Impeachment proceedings, 
now obsolete, are also within its jurisdiction. 

In the United States, each state has its own judiciary 
and there are as many systems as there are states. A common 
pattern, however, can be discerned. Immediately above the 
level of justices of the peace, police magistrates and other 
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municipal courts such as juvenile courts, family relations 
courts and traffic courts, stand the county or district courts. 
These courts sitting in the county court houses in the county 
towns are courts of first instance for almost all civil cases 
and for criminal cases of a serious nature. They are there- 
fore not at all comparable to the county courts in England. 
In some states, the county court system still reveals the 
defects to be expected from a lack of unified responsibility 
for the whole system. Generally, the judges can sit only in 
their own court and can only hear cases arising in their own 
district. So the judge in one county may be idle while the 
judge in an adjoining county is overwhelmed with work. 
However, many states have established judicial councils 
composed of judges, lawyers, state officials, and laymen 
which are making progress in meeting this and other defects. 

Some states have decentralized district courts of appeal. 
Whether they have or not, every state has, at the apex of 
the hierarchy, a supreme court, as it is generally called, a 
final court of appeal sitting at the state capital. In cases 
which involve an interpretation of the national constitution 
and a decision whether or not certain rights can be claimed 
thereunder, an appeal lies from it to the Supreme Court of 
the United States in Washington. 

Except where some such question arises, the state courts 
try almost all cases turning on the interpretation of the state 
constitution and laws. The federal courts established by 
the constitution or by Congress have jurisdiction over such 
matters as disputes between states, or between citizens of 
different states, whatever the subject matter of the dispute, 
and also over actions brought by a state against a citizen 
of another state. But the main work of the federal courts 
is to try cases arising under the laws of the United States, 
principally laws made by Congress. For example, when the 
mails are used to commit a fraud, the same act may be at 
once an offence against the law of a particular state and also 
an offence against the laws of the United States regulating 
the use of the post office. For the former offence, the culprit 
would be tried in a state court, and for the latter, in a federal 
court. 
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At the lowest level in the federal court structure stand 
the district courts in some ninety districts across the United 
States. At the next level are the circuit courts of appeal, 
one for each of ten federal circuits. These courts were es- 
tablished to take some of the burden of appeals from the 
district courts off the Supreme Court. So there is now no 
general right of appeal from the circuit court of appeal to 
the Supreme Court. Rather, the Supreme Court decides on 
the circumstances of each application for an appeal whether 
it will hear it or not. The test applied is whether or not the 
case raises questions of great constitutional or public im- 
portance. A judicial council composed solely of federal 
judges, and an Administrative Office of United States Courts 
set up in 1939, exercise some centralized control over the 
administrative detail of the district courts and the circuit 
courts of appeal. 

In addition to hearing appeals, the Supreme Court is a 
court of first instance in a number of matters, particularly 
disputes in which foreign ambassadors or consuls of foreign 
powers are parties, and disputes in which one or more states 
of the Union are parties. 

Although Canada is a federal state, its judicial structure 
shows marked variations from that of the United States. 
Section 92 of the British North America Act assigns almost 
the entire administration of justice to the provinces. The 
establishment and maintenance of the courts, their organi- 
zation and procedure, with the exception of procedure in 
criminal matters, are the responsibility of the provincial 
legislatures and executives. Subject to minor exceptions, all 
disputes, whatever the persons or subject matter involved 
and whether or not the decision turns on provincial or 
Dominion law, are brought to trial in the provincial courts. 
For example, the criminal law of Canada is made by the 
Dominion Parliament but the prosecution of offenders is 
invariably in the provincial courts. On the other hand, the 
judges who dispense justice in these courts are, with minor 
exceptions, appointed by the Dominion cabinet because the 
British North America Act reserves the appointment of all 
superior court judges to the Dominion. 
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The structure of the courts varies from province to 
province and a short description of the general pattern will 
be impressionistic rather than accurate. The first tier above 
the justices of the peace and the magistrates’ courts comprises 
the county and district courts. Unlike the county courts in 
England, they generally have both criminal and civil juris- 
diction. But they are not, like the county courts in United 
States, possessed of general jurisdiction over all criminal and 
civil matters, however serious and important. The most 
serious criminal charges and civil claims of large amount or 
consequence cannot be tried in these courts. 

It is the next tier of courts, variously called the High 
Court of Justice, the Court of King’s Bench, the Supreme 
Court, which have general jurisdiction in the first instance. 
Reasonably adequate decentralization is achieved through 
sending these judges periodically on circuit throughout 
the province. At the apex is the Court of Appeal sitting in 
the provincial capital to which appeals in civil and criminal 
matters go. 

In certain matters, particularly where substantial sums 
are in question or where an interpretation of the constitution 
or the validity of Dominion or provincial legislation is in- 
volved, an appeal may be taken from the court of last resort 
in the province to the Supreme Court of Canada in Ottawa. 
This is a federal court created by the Dominion Parliament. 
Its main function, unlike the Supreme Court of the United 
States, is to hear appeals from the provincial courts. Of 
rapidly growing importance, however, is the duty imposed 
on it by an act of the Dominion Parliament to give, at the 
request of the Dominion cabinet, advisory opinions on the 
proper interpretation of the British North America Act and 
on the constitutional validity of Dominion or provincial 
legislation. Much of the judicial interpretation of the legis- 
lative powers of the Dominion and the provinces under the 
British North America Act has been secured in this way in 
recent years. 

There is one other federal court, the Exchequer Court, 
with a very specialized jurisdiction in the first instance. It 
hears cases in which the Dominion Government is a party as 



THE JUDICIARY AND THE LAW 


265 


when a citizen makes a claim against it or it brings an action 
to enforce payment of tax or other revenues. It has exclusive 
jurisdiction to decide disputes arising over copyright, patents, 
and trade marks. It also has power to decide legal disputes 
between a province and the Dominion, or between two 
provinces in so far as particular provinces pass legislation 
submitting themselves to its decision. There is, therefore, 
no hierarchy of federal courts in Canada interpreting and 
applying federal law generally as in the United States. 

There is a still higher court to which Canadian litigants, 
in certain special circumstances, can appeal: the Judicial 
Committee of the Privy Council sitting in London. It is a 
body specially constituted to hear appeals from the courts 
of the British Dominions and colonies. Since it must hear 
appeals from countries with such various laws as India 
and South Africa, it has to have a wide membership 
assuring it of experts in Mohammedan, Hindu, and 
Roman-Dutch law. But for most of its work, the active 
members of the Judicial Committee are the Lord Chancellor 
and the law lords of the House of Lords who are ex officio 
members. It is they who generally give the final interpre- 
tation of the British North America Act. 

The main work of the Judicial Committee in relation to 
Canada is appeals on constitutional questions, which issues 
are generally carried there as a matter of course from the 
Supreme Court of Canada or directly from the provincial 
courts. Appeals to the Privy Council in criminal cases have 
been abolished entirely. There is no right of appeal from the 
Supreme Court of Canada in civil matters but leave to ap- 
peal may be granted by the Judicial Committee if the issue 
at stake is thought to be of first rate importance This can 
almost always be established if a constitutional question is 
involved but only rarely where it is not. Yet the fact remains 
that particular Canadian litigants may have to face three 
or even four appeals, the latter two at places far distant from 
their place of residence or business. 

The injustice of putting litigants to the expense of carry- 
ing an appeal to London and the widespread dissatisfaction 
in Canada with the Privy Council’s interpretation of the 
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British North America Act will likely bring an early abolition 
of all Canadian appeals to that body. A bill for this purpose 
was introduced in the House of Commons just before the 
war but action on it was postponed for the period of the war. 

The Functions of the Courts 

It is somewhat misleading to say that the function of the 
judiciary is to interpret and apply the law. The essential 
primary function of the judiciary is to hear and decide dis- 
putes. Sometimes disputes in the courts are entirely con- 
cerned with questions of fact and judges have only to decide 
the baffling question which party to believe. Often, how- 
ever, a dispute involves differing interpretations of the law 
and, in order to give a decision, the judges may have to 
determine what is the proper interpretation. But their job 
is to give a judgment on the dispute and they generally 
refuse to give gratuitous opinions on the law which are not 
necessary for the decision in hand. 

The general rule in the Anglo-American system is that 
the courts cannot be set in motion to grind out interpretations 
of law in the absence of a dispute between parties with an 
interest in the result. The courts are always open to hear 
charges that a particular person has committed a crime or 
complaints that the civil rights of the complainant have been 
infringed. The law, however, does not require the courts, 
or even enable them, to resolve doubtful points of law which 
come casually to their attention. Nor does it enable them, 
except in a few special circumstances, to give advice to per- 
plexed individuals who are in doubt as to what the law 
requires them to do. Normally it is only when an individual 
comes forward asserting that a wrong has been done, and 
that he should be compensated or that the culprit should be 
punished, that the courts are put in motion. 

It follows that in almost all cases the action of the courts 
is compensatory or punitive and not preventive. As a 
general rule, individuals caimot be restrained by judicial 
action merely on the ground of a plausible suspicion that 
they are about to commit a wrong against the state or another 
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citizen. Thus, in war-time, special legislation has always to 
be passed by the legislature authorizing the detention of 
persons who are strongly suspected of seditious aims and 
traitorous designs not yet put in execution. The abuses to 
which such powers of detention are always open, and some- 
times put, emphasizes the importance for individual liberty 
of restricting very sharply preventive action by the executive 
or by the courts. Risks of wrongdoing which sometimes 
would be irreparable are involved but the law expresses the 
liberal democratic faith that individual freedom is worth the 
risk. There is also the difficulty of being sure that a man is 
of an irresistibly vicious state of mind, and the consequent 
danger of appalling injustice. It has been thought better 
that the risks should be taken and punishment or compen- 
sation provided after the event. 

In this state of the law, it would seem to follow too that 
neither the executive nor the legislature can require the 
judges to give authoritative interpretations of the law in the 
absence of an actual dispute between parties. Broadly 
speaking, this is true. In United States, the constitution 
prevents it in the absence of constitutional amendment for 
that purpose. In Britain, the executive is not permitted to 
consult the judges on the meaning of particular laws or on 
the legality of particular executive action already taken or 
proposed to be taken. Of course, the supremacy of Parlia- 
ment makes it possible for Parliament to enact a law at any 
time requiring the judges to give such opinions. In Canada, 
as already noted, the Dominion Parliament — and most of 
the provincial legislatures — have enacted legislation re- 
quiring the courts to give advisory opinions in constitutional 
questions, particularly on the meaning of the British North 
America Act and on the validity of Dominion or provincial 
statutes. Suggestions for similar legislation have been made 
in the United States but thus far only a few states have made 
the enabling constitutional amendments. 

The reason why governments nowadays should want 
advisory opinions from the judges before disputes arise is 
very clear, particularly in federal states. Much of today’s 
legislation must be actively administered by the executive 
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and this often requires the setting up of new offices and the 
employment of hundreds and even thousands of additional 
civil servants. It often involves also a very drastic re- 
adjustment of their practices by numerous individuals and 
businesses. Unfortunately, however, it is not always easy, 
in Canada and the United States, to be sure that the legis- 
lation is constitutional, and the decision always rests with 
the courts. Alany federal, state, and provincial laws have 
been held ultra vires. For example, in 1937 a Dominion Act 
to regulate the marketing of agricultural and other natural 
products was held by the courts to encroach on the exclusive 
sphere of the provincial legislature, but not before marketing 
boards under the Act had been put in operation in many 
parts of the country. Important parts of President 
Roosevelt’s New Deal legislation enacted in 1933 were 
held unconstitutional by the Supreme Court between 1935 
and 1938 after a vast administrative apparatus to enforce 
it had been set up and put to work. The purpose of 
advisory opinions by the judges is to get a settlement of the 
constitutional issue before administrative enforcement of the 
legislation begins. It is becoming standard practice in 
Canada to refer the constitutionality of legislation of doubt- 
ful validity to the courts almost immediately after enactment. 

In Britain, the judiciary cannot declare legislation un- 
constitutional but it must interpret the meaning of legislation 
when disputes turning on its meaning arise. The judges 
sometimes give interpretations which surprise and even 
dismay the executive and upset its programme of enforcement 
of the law. As a result, there has been some agitation for a 
law which would enable the executive to get judicial interpre- 
tations in advance. Such proposals are resisted on the ground 
that they would unduly strengthen the hand of the executive 
and tend to knit the executive and judiciary into one. If 
the executive can get opinions from the judges beforehand 
while the individual who resists the intervention of officials 
in the sphere of his interests cannot, the latter is put at a 
serious disadvantage. 

The force and bearing of this argument cannot be fully 
appreciated without looking closely at one of the traditional 
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roles of the Anglo-American judiciary. It was pointed out 
in Chapter ii that the judiciary has been relied on to enforce 
the Rule of Law on citizen and government official alike. If 
government is to be servant and not master, its actions must 
be limited by predictable rules which are interpreted and 
applied by some authority independent of the executive. 
This has been done in the past mainly by the judges of the 
same courts which settle disputes between citizen and citizen 
and, in the absence of a law clearly conferring special powers 
and privileges on the government official, they have required 
him to observe the standards applicable to private citizens. 
In this sense, one law interpreted by one set of judges rules 
everybody. The Rule of Law, or the supremacy of law as 
it is generally known in the United States, is a very important 
principle of Anglo-American constitutions. 

Judicial Control of Government Officials 

So the official who is thought to have overzealously 
exceeded his powers can be brought before an impartial court 
on the complaint of the aggrieved person. If the police 
detain a person on suspicion of crime for any considerable 
time without bringing him to trial for a specified offence, his 
gaoler can be compelled to appear in the court, and if he 
cannot show that the detention is lawful, an order for release 
will be made. Equally, if an official seizes an apparatus 
which he claims is used for making illicit alcohol in violation 
of the excise law and which the owner insists is used only for 
laudable scientific experiment, the owner can have both the 
fact and the law determined by the judiciary. 

In such disputes, the judges do not lean in favour of the 
official. If they lean at all, it is the other way. For the 
Anglo-American tradition, of which more will be said later, 
makes the judiciary a champion of private rights and interests 
against any suggestion of high-handed action by governments. 
The independence from the executive which the judge enjoys 
is not always free from antagonism. So the legal profession 
and the judges regard any suggestion that the judges should 
collaborate with the executive as a threat to individual 
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liberty. The judges, it is said, should not be asked to in- 
terpret a law giving powers to the executive until they see, 
in the actual disputes arising, what use the executive is trying 
to make of the law in question. The dangers involved in such 
proposals may be exaggerated. Yet the general rule that 
judges are to decide disputes over the lawfulness of things 
already done and not to foreclose freedom of action by 
preventive measures or by interpretations of law in advance 
of action is an important buttress of constitutionalism. 

In the present day, when great accomplishments are 
expected of governments, and achievements depend largely 
on the energy and efficiency of the executive, it is clear why 
the executive should want to find out from the judges in 
advance what the judges will uphold. This is particularly 
true when the judges are inclined to be unsympathetic to 
the executive. And it applies with special force because in 
the Anglo-American system it is not the public treasury but 
the official personally who must pay damages when he ex- 
ceeds his powers. The gaoler who detains a person unlawfully 
is liable for heavy damages even though his motives are of 
the best. Hence when officials are in doubt as to their powers, 
they are likely to be timid and hesitant in enforcing the law. 
While this is some protection against executive high-handed- 
ness, it also detracts from the vigour of administration. The 
methods by which constitutionalism has been buttressed are 
often hindrances to far-reaching governmental action. 

At this point, it may be useful to introduce a contrast 
with the European legal and judicial systems which deal 
with governmental disputes differently from private disputes. 
In France, for example, the courts which judge between 
citizen and citizen have no authority to deal with disputes 
to which the government, or an official of the government as 
such, is a party. A claim that an official has exceeded his 
powers in executing his official duties and thus committed a 
wrong against a private citizen is heard in one of a number 
of special courts known as administrative courts. These 
courts are very closely connected with the executive and the 
judges who sit in them perform many executive as well as 
judicial functions. Moreover, the rules of law applied to the 
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settlement of disputes in these courts differ from the rules 
applied to disputes between citizen and citizen. There is a 
special body of law called administrative law which governs 
in the administrative courts. 

The only comparably constituted court known to Eng- 
lish history is the Court of Star Chamber which was a branch 
of the executive and dealt with controversies between the 
government and the subject. Its memory is infamous 
because it applied to the officials of the Tudor and Stuart 
kings a different standard from that applicable to the ordi- 
nary citizen and often relied on reasons of state and political 
expediency to deny redress to citizens in conflict with the 
Crown. It was abolished three hundred years ago but even 
today any suggestion of the creation of administrative courts 
in the Anglo-American world evokes its image in the minds 
of the legal profession and others. 

It was long thought in these circles that the French ad- 
ministrative courts were similar devices for enabling the 
executive to escape from the restraints of law. In fact, 
however, during the life of the democratic Third Republic 
(1870-1940), whatever may have been true prior to that 
period, the administrative courts were impartial and upright 
leaning neither in favour of the official nor the citizen. They 
gave the average citizen better protection against official 
overzealousness and mistakes than does the Anglo-American 
system. They were easy of access and had a simple, expe- 
ditious procedure. If they found the official at fault, they 
awarded compensation to the injured party which was paid 
not by the official personally but out of the public treasury. 
In Britain, United States, and Canada, on the other hand, 
the law does not impose on the government and the public 
treasury any responsibility for official wrongdoing. The 
official himself is liable but a judgment against him is often 
worthless because he has not the financial resources to 
meet it. 

Despite certain obvious advantages of this system, Anglo- 
American opinion clings to the ideal of a judiciary completely 
independent of the executive and of one law for citizen and 
official alike. There is a profound suspicion of any judiciary 
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closely connected with the executive and of any special law 
for testing the validity of governmental action. To the argu- 
ment that the French administrative courts were, in fact, im- 
partial it is retorted that what is wanted is not merely justice 
now, but an assurance of justice in the future. However, it is 
widely conceded that the public treasury and not the official 
personally should be liable for governmental acts proved to 
be wrongful and a change in the law on this matter will 
likely come in the near future. In 1938, the liability of the 
Dominion government for damage caused by the negligence 
of its servants was acknowledged by statute. 

Also, as we shall see in detail later, the legislature in 
adding continuously to the tasks of the executive often gives 
special powers and privileges to particular officials and even 
sets up special administrative tribunals to judge the 
exercise of these powers. That is to say, the unsympathetic 
judiciary finds the legislature cutting down materially its 
function of judging disputes between officials and citizens. 
The great enlargement of governmental activities in the last 
fifty years has affected even the judiciary and has made, 
despite the protests of the legal profession, substantial 
breaches in the Rule of Law as it used to be understood. 

The upshot of this discussion of the functions of the 
judiciary is that its primary function is to judge disputes 
and to interpret the law as far as is necessary for that purpose. 
Of course, such interpretations are openly made and furnish 
guides to the meaning of the law for persons who find them- 
selves in circumstances similar to those in which judges 
have given decisions. The effect of judicial interpretation 
in a particular case goes far beyond the particular dispute. 
How far it goes depends on “the law” just as the limits of 
the judges’ power to give interpretations have been said to 
depend on “the law.” In fact, throughout this chapter, a 
number of conclusions have been ascribed to “the law” and 
differences between different legal systems have been noted. 
It is necessary now for us to inquire what is meant by “the 
law.” 
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The Origin and Nature of Law 

It has been said that the function of the legislature is to 
make the law. In every country in the world, however, 
there is a great deal of law in force which has never been 
made by a legislature. Despite their large annual turnout 
of legislation, present-day legislatures do no more than add 
to or make minor alterations in a vast body of law which is 
denved from other sources. Although it lacks the stamp of a 
legislature, this body of law regulates far more human re- 
lationships and is better observed and enforced than are the 
laws made by legislatures. 

We have here an element of great importance for govern- 
ment and politics which is not generated by the political and 
governmental mechanisms we have been describing. To 
explain the origin and growth of law and to define its identi- 
fying characteristics would require a large volume. So it 
must suffice to give summarily some clues as to its origin 
and nature without attempt at precise definition. The law, 
in the sense of a body or system of rules, takes form through 
the ages just as does a language or a literature, or an art like 
painting and sculpture. The current generation builds on 
the past, rejecting parts of it while maintaining or trans- 
forming other parts of it. There is always an interaction 
between the tradition which is handed down and the needs 
and desires of the present. Just as the Greeks developed 
certain canons of art and literature which still command 
respect, and reappear again and again in many different 
dresses, so the Romans, for example, developed a body of 
legal rules, principles, and ideas which still retain authority 
in various guises in modem systems of law. 

Every civilization, and every society, in the course of 
development, secrete by a process of social chemistry which 
has never been fully explained, a legal system of more or less 
distinctiveness. It is closely akin to custom which is a set of 
rules and practices with its roots in the past and always being 
subtly modified and developed in the present. People living 
together in a society find out almost subconsciously that 
certain practices and patterns of behaviour are a support, if 
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not a pre-condition, of social life and that other ways of 
acting are detrimental to or destructive of it. In the most 
primitive societies, there are always numerous rules to be 
observed often involving elaborate and intricate ceremonies. 
At this stage, there may be both law and custom but it is 
generally impossible to tell one from the other. Both are 
enforced by the threat of social ostracism, or worse, and by 
threats of supernatural punishments. 

In these early stages, indeed, it is often impossible to 
distinguish either law or custom from religion. The priests 
conduct the ceremonies, interpret the customs and maintain 
the authority of the taboos. Sometimes it can be said that 
the germ of a legal profession is to be found in the priesthood. 
Legal systems never break entirely free of these early associ- 
ations. Even today, rules which only recently were no more 
than custom, now and then become recognized and enforced 
as rules of law. While no one is now likely to confuse the 
lawyer and the priest, everyone will have noted how moral 
and religious feeling help to maintain the authority of the 
criminal law. Equally, the ideas of justice and fair dealing 
which find expression in the rules and principles of the law 
have been impressed on it by moral and religious feeling 
and by the ethical standards which are honoufed in the 
community. 

It is not easy to say at what point a system of law emerges 
from custom and religion. Somewhat arbitrarily, we can 
pick the point at which the priest, who is almost always 
associated with the interpretation and enforcement of rules 
of social behaviour in primitive societies, is able to supple- 
ment the sanctions of custom and religion by calling on some 
reservoir of organized physical force to enforce his decrees. 
When this happens, we can say that the priest has become a 
judge and the rules which are enforced in this way are law. 
Customary rules are obeyed because of habit or fear of 
censure by one’s fellows. The rules of morality are obeyed 
generally because of a fear of, or a respect and reverence for, 
divine authority. Most of the law gets support from these 
sources too. Some even contend that no rule of behaviour 
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can be law unless it accords with the community’s sense of 
what is right and fitting. 

In any event, all are agreed that what distinguishes law 
from custom and morality is the additional sanction of 
sheriffs, bailiffs, police, gaols, and armed forces to be called 
into operation if needed to coerce the stubborn. So law is 
defined as the body of rules which is backed by the organized 
force of the community. The government controls this 
organized force and thus law has in it a political element 
lacking in custom and morality. All three are made up of 
rules for controlling the behaviour of men in society but 
law alone conjures up the judge-interpreter, the army and 
the policeman. 

If this is the nature of law, the judges play a double role. 
They are agents of the government for determining in what 
circumstances organized political force is to be turned loose 
on individuals. They are also agents of the community, as 
distinct from the government, for seeing to it that disputes 
are settled according to law, i.e., in ways which do not out- 
rage the community sense of right. In fact, the judges in 
the Anglo-American world do not think of themselves as 
agents of the government but as the servants, or the high- 
priests, of the law. 

This is the fundamental significance of their substantial 
independence of the government. The law which they in- 
terpret is older than the government and gets much of its 
support from sources other than the government. It is on 
this ground that judges claim to decide whether or not the 
acts of the government and its officials are according to law. 
It is partly on this ground that the judges in the United 
States have made good their power to declare laws made by 
the legislatures to be void as being contrary to a higher law 
— the constitution. It is on this ground that the judges are 
sometimes, as we shall see, unsympathetic to laws made by 
the legislature. 

However, legislatures do make law. and in ever-growing 
abundance. In Britain, the law made by the legislature 
overrides all other law which may be contradictory to it. 
Everywhere, the law made by the legislature is for the 
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purpose of changing the older law in some respect. 
Law, like constitutions, must always be capable of change 
to meet changing conditions and new needs and desires. 
But deliberate, conscious change by legislatures is large- 
ly a modem phenomenon. Never before have legislatures 
undertaken to change law as radically and as frequently as 
present-day legislatures do. 

Before the Industrial Revolution, law, with its roots in 
custom, changed slowly as custom changes. This generally 
sufficed because the pace of social change which determines 
the need for change in the law was very slow. By processes 
which do not concern us here, law was adjusted almost 
imperceptibly just as social change was imperceptible at any 
given time. But as everyone knows, the Industrial Revolution 
and the continuing technological developments it set going 
have made more changes in the material conditions of life in 
two hundred years than had occurred in the previous two 
thousand. These economic and social transformations have 
upset the old customary ways of life and have created most 
of the disorder and maladjustments which legislatures are try- 
ing desperately to cure. The law handed down from the past, 
like the customs by which men lived, fails to maintain order 
and security in the rapidly changing conditions. Hence the 
feverish activity of legislatures trying to patch and improvise 
by deliberate change of and additions to the law. Most of 
the new governmental functions outlined in Chapter ill 
involve substantial changes in the law. Statutes add greatly 
to the bulk of the law to be interpreted. 

A later chapter will explain something of the impact of 
legislative law-making on the inherited legal system and on 
the work of the judiciary. Here it is important to emphasize 
that there are inherited legal systems and that, despite their 
being outmoded in some particulars, they still are of great 
importance. There are numerous legal systems but only 
two of them need be commented on; the Roman, or Civil 
Law, system and the English, or Common Law, system. 
Between them, they hold sway over most of the Western 
civilized world. 
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Civil Law and Common Law 

Roman Law had its origin in the custom and religion of 
the tribes which founded the city of Rome. Over a period 
of a thousand years, the primitive tribal law of Rome was 
transformed by the slow piecemeal work of priests, judges, 
and lawyers into the law of a great empire ruling the then 
civilized world. It reached its maturity before 200 a.d. 
When Rome fell, its law fell with it and the barbarian tribes 
who overran the Empire brought their own customary law 
with them, among them the Anglo-Saxons who moved to 
Britain. By the end of the Middle Ages, several systems of 
law owing little to Roman Law had developed in Europe 
out of the customs of the barbarians, among them the 
English CommonLaw. 

The Renaissance, which revived the study of the ancient 
art and literature also aroused great enthusiasm for Roman 
Law, a record of which had happily been preserved. J ust as 
the classics became the foundation of the educational system, 
so the Roman Law was adopted in most of continental 
Europe as the main body of law superseding, for most pur- 
poses, the native law. In the course of time, the countries of 
Western Europe framed codes of laws suitable to modem con- 
ditions but based on Roman Law. The modernized Roman 
system has been adopted in countries as different as Japan and 
Turkey, and, of course, it was carried to the colonies of the 
continental European states. Thus Quebec, Louisiana, Cali- 
fornia, and South Africa, although now within the orbit of 
the Anglo-American system, have incorporated in their legal 
systems varying portions of Roman Law. 

Scotland went over to the Civil Law but England did 
not, retaining her native system of law. This is just another 
aspect of the remarkable continuity of English political and 
social development without revolutionary breaks with the 
past. English law was, by 1500, more fully developed than 
any of the native systems of continental Europe. It had 
called into existence a close-knit legal profession maintaining 
at the Inns of Court in London vigorous law schools where 
the native tradition was imparted to each succeeding gener- 
ation of lawyers. These factors aided in resisting the appeal 
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of the classics in the field of jurisprudence. English law made 
good its claim to survive and became a rival of Roman Law 
in the modem world. 

At the time of the Norman Conquest, custom ruled the 
land and mled it variously in different parts of England. The 
administration of justice was entirely in the hands of local 
assemblies of neighbours who met to deal with deviations 
from the customary ways of behaviour. The Norman Kings 
pledged themselves to maintain the laws of Edward the 
Confessor. To help in maintaining order and improving 
their grip on the kingdom, they gradually took the adminis- 
tration of justice away from the local assemblies and put it 
into the hands of their officials. 

These officials travelled up and down the country on the 
king’s business dealing, among other things, with disputes 
brought to their attention. They were often puzzled over 
what rules to apply to these controversies. The custom in 
different areas was often conflicting or divergent and it was 
difficult to know what the laws of Edward the Confessor 
were. They did notice, however, that on many matters there 
was a similarity in custom across the country. They met 
the difficulty by resolving to apply “the common custom of 
the realm.” In this way, they came to talk about the 
Common Law — common because it was generally observed 
throughout the realm. 

This is the origin of the name and the system of English 
law. But it must not be thought that its sole content con- 
tinued to be common custom. Where customs conflicted or 
none could be found, the particular officials who gradually 
came to specialize in judging disputes and relinquished the 
administrative aspects of the king’s business to others, 
invented new rules, or borrowed from Roman and Canon 
Law. To take only one example, the law of property in 
land came to be perhaps the most distinctive branch of the 
Coxnmon Law. It was partly based on prevailing custom 
but in the main it was developed in great detail by the judges 
themselves with one dominant purpose in mind: to meet the 
needs of the feudal system which the Norman Kings had 
brought to England and on which they had to rely for govern- 
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ing the country for two hundred years. The King was the 
overlord and all England was his estate. Everyone who held 
land held it of the King, directly or indirectly. The law of pro- 
perty comprised the rules for the orderly administration of this 
estate. Many other similar, if not so striking, illustrations 
could be given. The law is rooted in custom but it responds 
through the creative work of the judiciary to the dominant 
needs of the time. 

This law which was first shaped for the needs of feudal 
England survived into the modem world and was made over 
through the centuries into a system of law adequate for a 
great commercial and industrial civilization and a world 
empire. Legislation, i.e., law-making by a legislature, played 
no highly significant part in this development until the sec- 
ond quarter of the nineteenth century. It was the work of 
succeeding generations of judges who never lost touch with 
the past, but who also responded more or less slowly to chang- 
ing needs. 

The Common Law was brought to the English colonies 
on the Atlantic seaboard and there adapted, first to the needs 
of pioneer America and then later to the needs of industrial 
America. All British colonies settled by people of British 
origin took the Common Law with them and so it spread 
around the world. It was not, however, generally imposed 
on conquered colonies settled by non-British European stock. 
South Africa has its Roman-Dutch law, the version of Roman 
Law adopted in Holland, just as Quebec has a version of the 
French Civil Law. However, in the case of Canada, the 
criminal law is uniform throughout the country and is based 
on the Common Law. Also the commercial law of Quebec 
has been strongly influenced by Common Law because the 
commercial class is predominantly of British origin. It is in 
matters affecting family, property, and personal relations 
that the Civil Law rules almost exclusively in Quebec. 

Law must change when new needs can no longer be denied 
but its prime function in any given period is to minister to 
order and stability. For this purpose, the law must have a 
fair degree of certainty. The sense of security which is the 
basis of orderly life depends on knowing what others will do 
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or can be held to in the future. Those who plan for the future 
must be able to find out what the law permits and requires. 
As a Lord Chancellor of England has justly said, “Amid the 
cross-currents and shifting sands of public life, the Law is 
like a great rock upon which a man may set his feet and be 
safe.” A law which is always changing is uncertain and 
defeats its own purpose. ^Moreover, if it is admitted that the 
Judges can change the law, people lose confidence in it and 
them. Accordingly, judges are sworn to apply the law as 
they find it. For the best of reasons, and with complete 
honesty and considerable truth, the judge insists that he 
does not make law but only interprets it. 

The explanation of the paradox of certainty and change 
is that judicial change in the law must be so slow as to be 
imperceptible, even to judges unless they have a deep 
knowledge of history. It can be proved that glaciers flow 
although casual observers will deny it flatly. Similarly, the 
movement of the law is by a succession of slight shifts in 
interpretation of some of its rules, the total effect of which 
will often not be noted in one generation. As long as social 
and economic change was also slow, this method of adap- 
tation of law might suffice. But by the middle of the nine- 
teenth century, the pace of social change was so rapid, its 
effects so widespread and the clamour of new needs so in- 
sistent, that leadership in the adaptation of the law was 
forced on elected legislatures. Conscious and deliberate 
devising now makes every year a larger supplement to the 
old, almost unconscious, social process of adaptation. 

There is no way of measuring what proportion of the law 
today is Common Law and what is statute law made by the 
legislature. Broadly speaking, the great bulk of private law, 
the law applicable to relationships between private citizens, 
is still Common Law, although modified here and there by 
statutes. This includes the law of tort (civil wrongs such as 
trespass, slander, deceit, assault, and so on), the law of 
personal relations such as those between husband and wife, 
parent and child, and the law relating to property and 
contract. In Britain and the United States, it includes the 
criminal law. In Canada, the bulk of the criminal law has 
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been put in statutory form, the Criminal Code, but this is 
really little more than a reduction of the Common Law on 
the subject to a convenient written form. 

Most of the recent legislation concerns public law, the 
law applicable to relationships between government and the 
individual. Much of the public law is still Common Law 
but statute has added to it in recent years giving new rights 
and powers to officials and creating new duties and rights 
for individuals vis k vis the government. As we have seen, 
the great cause of legislation is the extension of government 
activities. The assumption of these new functions always 
requires some adjustment of the relationship between the 
government and the individual. 

The content of the Common Law is an arduous study in 
itself and nothing useful can be said about it in a short space. 
But there are some general characteristics of the system which 
are important for a study of present-day government. 

The Common Law is unwritten law in the sense that there 
is nowhere to be found a compendious set of written rules 
which authoritatively state that law. Plenty of books have 
been written on all branches of the Common Law and they 
are a great assistance in finding the law. Yet none of them 
is in any sense binding on the courts which must always 
base their decision on some earlier decision of a court, called a 
precedent. 

For hundreds of years, the cases, or judicial decisions, 
which involved a significant interpretation of the law have 
been collected together in hundreds of volumes, called the 
law reports. The report of a case contains a statement of 
the facts of the dispute, the judge’s decision, and something 
of his reasons for thinking that the law justified the decision. 
That is to say, there is in every case, explicit or implicit, a 
statement of the law applicable to the given facts. To find 
the law applicable to a dispute arising today, it may be 
necessary to consult five precedents, or fifty or more. Any- 
one who wishes to master the Common Law as a whole must 
master the law reports, “this codeless myriad of precedent, 
this wilderness of single instances.” 



282 


DEMOCRATIC GOVERNMENT AND POLITICS 


There was a time when this could be done but it is past. 
The accumulation of precedents is now too great. The princi- 
pal stock-in-trade of the lawyer nowadays is a knowledge of 
how to use the numerous digests and indices available as 
guides to the law reports, and a technique for interpreting 
what he finds there. He collects the cases which are similar 
to the one he has in hand, noting differences and judging of 
their significance. He then tries to frame a general rule 
which will explain these cases. He works inductively from 
the particular to the general, and having got it, he applies it 
to his own case. The judge does the same, remembering that 
the precedents which bind him are decisions in courts 
which stand above his court in the hierarchy. Once the 
highest court of appeal has ruled on a particular question, 
its decision is binding on itself and all lower courts until the 
legislature changes the rules. 

In contrast, the Civil Law is written law. It is always to 
be found in an authoritative code of general rules which the 
judge is to apply and he is not permitted to base his decision 
on precedent to the neglect of the written code. This is a 
much neater and less cumbersome system, and on the surface, 
it would seem to leave the lajonan less at the mercy of the 
lawyer. However, there is a somewhat esoteric technique 
for interpreting the provisions of the code and applying it to 
facts, which only trained lawyers possess. Also, despite the 
ban on precedents, the courts do develop settled practices in 
applying the code which come to much the same thing. 
There is a large body of authoritative doctrine over and 
above the letter of the code. 

Both systems have a set of rules for interpreting the 
meaning of legislation enacted by the legislature. In the 
Civil Law, these are few and relatively simple. In the 
Common Law, they are much more numerous, having been 
developed in great detail because every decision of a court 
interpreting the meaning of some section of a statute is itself 
a precedent to be followed in later interpretation of the same 
section. Thus, just as the Supreme Court of the United 
States and the Privy Council have expounded the meaning 
of the American constitution and the British North America 
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Act respectively at great length, so the Anglo-American 
judiciary amplifies the meaning of all statutes which come 
into question in cases before it. The Statute of Frauds, 
for example, enacted by the English Parliament in 1677, 
contains only a few hundred words. It now takes a sub- 
stantial book to explain in detail what the courts over 250 
years have held it to mean. Almost every word in it has 
been given a special Common Law meaning which may or 
may not have been present to the minds of the Parliament 
which enacted it. The statute has been knit into the fabric 
of the Common Law. 

This is a necessary process because every piece of legis- 
lation, whether socially wise and necessary or not, is upsetting 
to the legal system, as a system. Like the grain of sand in 
the oyster, it is an irritant until it is well overlaid with 
precedent. Great pearls of judicial ingenuity — ^not to say 
wisdom — are the result. The interpretation of statutes is a 
creative process adding much to what the legislature has said, 
and sometimes stultifying its purpose. 

The Individualism of the Common Law 

Another important characteristic of the Common Law is 
its individualism. We have already noted the tenderness of 
judges to individuals and individual rights, and their fairly 
frequent lack of sympathy with current legislation which 
restricts in one way or another individual freedom of action. 
This is partly due to the fact that the judges of today are 
older men whose political philosophy was formed before 
laissez-faire was discredited. Many of them are still disposed 
to think that the government which governs least governs 
best. In so far as this is true, the attitude will be significantly 
modified as a new generation of judges comes to the bench. 
However, the attitude goes much deeper. It finds expression 
in many of the rules and principles of the Common Law. 
For example, there is the principle, subject to certain ex- 
ceptions, that no one should be held liable to pay damages 
to another unless the injury complained of was due to his 
personal neglect or fault. To take one instance of this, an 
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employer was not liable for injuries suflfered by an employee 
in the course of his employment unless it could be shown to 
be owing to the personal fault or carelessness of the employer 
If an employee was injured owing to the fault of a fellow 
employee or through his own carelessness, arising perhaps 
from fatigue, he had no claim on his employer. As already 
explained, this rule has been changed by legislation. 

There are other instances. The Common Law has always 
been watchful, since Stuart times, of designs by the govern- 
ment against the property of the subject. Accordingly, 
legislation imposing taxation is always interpreted strictly 
and if the intention of the legislature is not expressed in the 
clearest of language, the courts are likely to interpret it 
favourably to the taxpayer and against the government. 
Ingenious lawyers find loopholes and the judges insist that 
it is the duty of the legislature to plug them, if they are to 
be plugged at all. Similarly, in legislation authorizing the 
government to regulate business and economic life, restriction 
of the freedom of business men to do as they like with their 
property is always involved and no amount of argument on 
the necessity to protect the public interest will persuade the 
courts to uphold the actions of the government beyond what 
the letter of the law requires. 

It is sometimes said that the Common Law has no 
conception of the public interest but only an ideal of the 
protection of prviate rights. It would be more correct to 
say that the Common Law conception of the public interest 
is the greatest possible freedom for individuals. A famous 
English judge once said that the highest principle of public 
policy is that “you should not lightly interfere with freedom 
of contract.” The ideal is that everyone should be free to 
make his own bargains and then be required, as a responsible 
individual, to make the best of the bad along with the good. 

In short, the legal system, which adjusts itself only 
slowly to changing conditions, still pays homage to laissez- 
faire, which has long been abandoned by public opinion and 
legislatures as a guide to sound public policy. In many 
situations, legislation now requires individuals to ensure the 
safety of others, quite irrespective of the issue of fault. The 
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workmen’s compensation laws require employers to pay into a 
fund which compensates injured workmen even when the 
accident was their own fault. \’\^en legislation provides for 
minimum wages and maximum hours of work, it interferes 
with freedom of contract. When the legislature authorizes 
regulation of the public utility industries, it restricts rights 
of property and limits freedom of contract. In fact, most of 
the new activities of government outlined in Chapter ill 
involve substantial restrictions and limitations of this charac- 
ter. The individualism of the Common Law and the col- 
lectivist measures of present-day legislatures are by no means 
reconciled to one another. 

The temper of the Common Law on contests between 
individuals and the state comes out most clearly in criminal 
trials, where the judge acts, not as an agent of the govern- 
ment bent on getting a conviction but as an impartial umpire 
trying to balance the scales of justice evenly. Some of the 
safeguards available to the accused may be listed. 

(1) The writ of habeas corpus ensures that he will either 
be tried within a limited time or released. He cannot 
be kept in a dungeon for years while the police torture 
him into confession or wait for Providence to send 
further evidence against him. 

(2) A reasonable time before trial, an indictment, or 
charge, must be laid against him. It must set out a 
specific offence, alleged to be committed at a specific 
date and place. 

(3) He must have ample time to prepare his defence. 

(4) He is entitled to the expert assistance of a lawyer 
before and during the trial. 

(5) He must be tried in open court where he confronts his 
judge face to face. The evidence against him must be 
sworn to by witnesses viva voce in the court and there 
must be full opportunity for cross-examination — a 
powerful weapon in exposing falsehoods. 

(6) He cannot be compelled to give evidence which in- 
criminates him. It is his own choice whether he goes 
into the witness box at all or not. 
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(7) Any reasonable doubt which is unresolved at the con- 
clusion of the case must tell in favour of the accused. 

(8) He can appeal against a conviction but the state cannot 
appeal against an acquittal.* 

Of course, the habitual criminal thrives on these safe- 
guards. But where they are absent the contest between the 
individual and the state may be a very unequal one and the 
government can harry its political enemies through the 
criminal law. The contest may also be unequal in civil 
disputes between the government and private persons or 
interests and there is something to be said for the tendency 
of the judges to lean in favour of the latter. In Britain, 
where the matter has been given careful study, it is clear that 
the government, when it takes action in the courts, is a 
resolute litigant, determined to get its pound of flesh. 

The imperatives of public policy are always paramount 
and private interests must be subordinated. The uns 3 mipa- 
thetic attitude of the judiciary to collectivist legislation, 
along with other considerations to be explained later, has 
provoked a counter-attack by the legislatures in Common 
Law countries. In many instances, they have taken away 
from the judiciary the power of deciding disputes which 
involve the interpretation of such legislation. To give only 
one example, in Canada and the United States, issues as to 
whether a workman is entitled to compensation for in- 
dustrial accident are no longer decided by the courts but by 
an executive agency, the Workmen’s Compensation Board 
or the Industrial Accidents Commission. This practice of 
limiting the power of the judiciary has been extended rapidly 
in the last twenty-five years. 

\i\Tiether the imperatives of public policy require this 
kind of action or whether less drastic steps would suffice is 
not yet settled. A great constitutional controversy has raged 
over the question for the last two decades in Britain, United 
States, and Canada, and still rages. More will be said about 
it in discussing the administrative process. It is raised here 
to show that, as in other fields of government and politics, 

‘In Canada, the Crown has a hmited right of appeal on a question of law 

only. 
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the growth of governmental functions has had a deeply 
disturbing effect on the judiciary and the legal system. 
Under this pressure, long established techniques for helping 
to ensure that government shall be servant and not master 
are being revised. 

The characteristics of the Anglo-American judicial system 
which have been outlined all have an important bearing on 
government and politics. They make it clear that the 
independence of the judiciary is not adequately stated by 
pointing to the fact that the judges cannot be dismissed by 
the executive. The judges administer justice in courts that 
are controlled by them and not by civil servants. By far 
the greater part of the law they interpret and apply does not 
depend on the legislature or executive for its authority and 
vitality. They are the bearers of a legal tradition which 
dictates impartiality in private disputes, and, in disputes in 
which the government is concerned, an aloofness from the 
urgencies finding expression in legislative and executive 
action. The system as a whole is more concerned with the 
protection of private rights than with the enforcement of the 
public interest as conceived by the legislature. Legislatures 
in haste to make many far-reaching adjustments of private 
rights and interests often find these judicial attitudes irksome 
What the outcome will be is far from clear. 
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THE CIVIL SERVICE 

The three-fold classification of governmental powers placed 
the civil service as a minor branch of the executive. This 
classification was worked out in a period when central 
governments had very few functions and these were carried 
out or "executed” by a relatively small number of officials 
working under close supervision of the Chief of State or his 
immediate confidants and advisers. Those who have 
expounded the classification in modem times were not 
concerned to improve the efficiency of the central government 
but rather to devise effective checks on its action. Accord- 
ingly, it was rarely thought worth while to treat the civil 
service as a separate category or to study its distinctive 
organi2ation. 

Yet wherever a central government has established its 
sway over a wide territory and large population, there has 
always been a functioning civil service, by whatever derisive 
term it may have been called. History tells us much about 
the great ministers of state, the Cecils and the Richelieus, 
and the magnitude of their accomplishments. It tells us 
little about the instruments of their will, always a consider- 
able body of officials. As the Norman and Angevin Kings 
strengthened their grip on England, they developed an 
efficient civil service. Probably the actual order of events 
was in the reverse; as an effective civil service was developed, 
the kings improved their hold on the country. Certainly 
the first step was Domesday Book, a census and a permanent 
record, enabling William I to see the size and character of 
the kingdom he had won, and to devise instruments of 
control. The compilation could not have been made without 
a body of devoted servants who at the time were still a part 
of the king’s household staff. In this body is to be found the 
germ of the British civil service, and historians are now 
beginning to trace its development through many vicissitudes, 
but with unbroken continuity to the present day. 
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Historians generally concentrate on those aspects of the 
past which are connected with the urgencies of the age in 
which they live. Today, the civil service and the tasks of 
public administration which they perform are seen to occupy 
a position of central importance. We have noted an enormous 
expansion in the activities of government, and the voluminous 
detailed work which this involves is performed by the civil 
service. When governments restrict immigration, impose 
a tariff on imports or establish a postal service, it is civil 
servants in the garb of customs and immigration officials 
and postmen who do the work. When it is decreed that 
children’s allowances or old age pensions are to be paid by 
the government, it takes hundreds, if not thousands, of 
officials to make the investigations, keep the records, pay the 
claims, and supervise the service. We have already seen 
something of the range of civil service action which is involved 
in governmental regulation of various aspects of economic 
life. At every turn, officials are now expected to do many 
things which the community wants done quickly and well. 
The civil service has grown enormously and it spends or 
distributes a large portion of the national income. Everyone 
has a vital interest in what it is doing and how it does it. 

The decision by the legislature that the government 
should undertake a particular service is only the first step. 
The decision to fight a war will come to nothing unless an 
effective organization for the purpose can be put together. 
Some of the laws made nowadays are left entirely to the 
courts to apply but most of them, on the analogy of war, 
require positive action by the government. In effect, the 
legislature declares war on poverty, ill-health, ignorance, and 
social injustice as internal enemies of the social order and 
commands mobilization of the civil service to promote 
health, education, and economic well-being. 

Whether the specific measures agreed on are done well or 
ill, or at all, depends on administration and administration 
is, at best, a difficult art. Public administration is greatly 
complicated in a democracy by the necessary insistence that 
officials should be kept under control and made responsible 
to the governed. As we have watched the development of 
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government activities on a large scale, we have come to 
realize the vital importance of securing efficient organization 
of and action by the civil service, and at the same time, of 
ensuring effective control of administration on behalf of the 
governed. It is not at all clear how these two objectives are 
to be won. This and the succeeding chapter will attempt an 
introduction to the problem by discussing the organization 
of the civil service and the methods currently used for 
controlling it. 

Before going on to these matters, it will be well to get 
some idea of the magnitudes involved. In 1840, Britain 
had a population of 18 millions and the central government 
employed 17,000 civil servants. At the outbreak of war in 
1939, the population had risen to 45 millions but the civil 
service was approaching 500,000 in number. In 1840, the 
population of the United States was 17 millions and there 
were 23,000 civil servants in the employ of the federal 
government. One hundred years later, the population had 
risen to some 130 millions and the federal government 
employees numbered over a million. In 1939, the federal 
civil service in Canada was over 65,000 in number. 

The figures for Canada and the United States do not 
include the very substantial numbers in the provincial and 
state civil services. For this and several other reasons, the 
figures for the three countries are not strictly comparable 
and they are given here only to show what massive enter- 
prises these governments are. A breakdown of the totals 
to indicate what these thousands are busied in doing would 
be significant but it would introduce complications which 
it would take too much time to explain. As an instance, 
however, it may be said that in each country prior to World 
War II about one-quarter of the total was post-office em- 
ployees. A relatively few great government services of this 
kind accoxmt for the bulk of the civil servants. 

Another useful index to the magnitude and importance 
of the civil service is the proportion of the national income 
administered by or distributed through the civil service. 
In 1939 in Britain, the central government exjjenditures 
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were £1 billion, or about one-quarter of the estimated national 
income of that year. In United States, $7| billions passed 
through the hands of the federal government in 1938, or 
about 12 per cent of the estimated national income. In 
Canada, the Dominion government expenditures in 1939 
were $553 millions, or about 11 per cent of the estimated 
national income. Here again the figures are not strictly 
comparable. The United States and Canadian figures do 
not include the expenditures of state and provincial govern- 
ments, which account in part for the lower percentages. 

It should also be cautioned that no worth-while judgment 
about the wisdom of such expenditures can be made without 
careful attention to the objects on which the expenditure was 
made. The public gets a variety of services of great, perhaps 
inestimable, value in return and only a small fraction of the 
outlay goes to salaries and wages of civil servants. Also, a 
large proportion of each total consists of what are called 
“transfers of income” — sums raised by taxation and distri- 
buted to the needy members of the population in the form of 
social services such as unemployment aid, old age pensions, and 
the like. Nevertheless, the civil service has to be relied on 
largely for seeing to it that government outlay of whatever 
kind accomplishes the purposes aimed at. There is therefore 
a vital public interest in its efficiency and the uses to which 
its energies are put. 

For these reasons, it is necessary to discuss the civil 
service almost as a separate branch of government. To the 
legislature, judiciary, and executive, we must add the 
administration, or administrative, as it is often called. It 
must be remembered however that, unlike the other three, 
it has no sphere of action in which it can count on going its 
own way. Formally, as was explained in Chapter iv, it is 
under the direction of the executive, the cabinet or the 
President. In fact, it is now so vast and its operations so 
extensive and complex that neither the President nor the 
cabinet can give close supervision and direction to its 
activities. Officials take every day a multitude of decisions 
which are not approved in advance by the responsible 
executive and often cannot, in practice, be reversed by it. 
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This has led some observers to say that the civil servants 
are the real governors of the country. This is the substance, 
such as it is, behind the cries of “bureaucracy,” which, of 
course, means government by officialdom. Some attention 
will be given to this matter in the next chapter after the 
structure and characteristics of a civil service have been 
outlined. 

Hierarchical Organization of the Civil Service 

Subject to minor qualifications, civil service organization 
is hierarchical. The old and familiar model to which it can 
be compared is military organization. At the base are the 
great mass of private soldiers whose duty is to obey and, at 
each succeeding higher level, wider and wider powers of 
command are lodged until the commander-in-chief with 
overall authority is reached. The civil service hierarchy can 
be most easily described by starting at the top and indicating 
descending levels of decreasing authority. At the apex, 
stands the cabinet, or the President, controlling the civil 
service, but not a part of it since their tenure is temporary 
and political. The service is divided into a number of 
departments, each headed by a member of the cabinet who 
is assisted by a permanent secretary (to use the British 
structure as an illustration). Each department is divided 
into a number of divisions headed by an assistant secretary, 
and each division into a number of sections headed by a 
principal. The administrative heads of the sections, divisions, 
and departments, are assisted in their work of direction and 
control by a small number of secretaries and assistants 
known as the Cadet Corps of Assistant Principals. In the 
sections are the bulk of the civil servants carrying out the 
work of the government. Physically, the civil servant may 
be located in the central departments in the capital, or in 
one of the branch offices scattered through the country, 
or even in a foreign country. But wherever he is located, 
he is firmly fixed somewhere in the hierarchy. If he has 
subordinates, they are directly answerable to him, and he 
in turn to his immediate superiors. At each level, a great 
number of routine operations which can be performed 
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without seeking the sanction of higher authority are carefully 
prescribed. Instructions, requests, or suggestions from the 
top are sent down the line of authority step by step, and 
complaints, information, and requests for instructions from 
the lower levels go up in the same way. One of the great 
sins against officialdom is to by-pass furtively an immediate 
superior in seeking the higher reaches of authority. There 
are sound reasons for the taboo on such action but it is 
clearly one of the reasons for the ponderousness of the 
government machine when unprecedented situations arise. 

It is not quite inevitable that civil service organization 
should take this hierarchical form but no other form has yet 
been discovered which fits the requirements of present-day 
democratic government. The civil servant exists to serve 
the community in the way in which the community wants 
to be served. It has been argued already that the only 
workable criterion of what the community wants is what the 
majority party insists on or is prepared to support. The 
only way of ensuring that the spirit of public policy will be 
made flesh among us is to have a clear line of authority des- 
cending from the political heads of the government to the low- 
est civil servant. Otherwise, there is no way of galvanizing a 
civil servant into action at the command of the majority 
party. Also, it would be impossible for the public to enforce 
responsibility on the civil service for sins of omission or 
commission if a search had to be made in every case through 
the civil service for the particular individuals who acted or 
failed to act in a given situation. It can only be done if 
responsibility can invariably be thrown on a few identifiable 
persons at the top. This necessitates a line of responsibility 
from the lowest civil servant to the top. Command down- 
ward and responsibility upward is the essence of hierarchy. 

These considerations do not, of themselves, necessitate 
the interposition of several levels of authority between the 
mass of civil servants who do the work and the minister at 
the top. But other factors do make it necessary. Many of 
the operations of the civil service are performed at great 
distance from the capital and it is physically impossible to 
consult the minister on every problem of decision which 
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arises locally. More important, each department of govern- 
ment employs hundreds or even thousands of civil servants 
and it is just as impossible for the minister to supervise 
personally the activities of each as it is for the general to 
command each re^ment, company, and platoon in detail. 
There must be several ascending levels of authority at each 
one of which certain problems of discipline and direction 
arising from below are drawn off and decided so as to ensure 
that only the large and vital questions reach the desks of the 
busy minister and his immediate aides. In short, much of 
the work of administration has to be decentralized if it is to 
be done with any efficiency. 

Dividing the civil service into departments is partly for 
the purpose of decentralizing the bulk of the decisions 
whicii have to be made in running any large organization. 
It is also for the sake of getting the advantages of special- 
ization which are vital for the success of any large organ- 
ization. The clerks in a country general store are generally 
able to serve at any counter. But the great merchandising 
units of the large cities are department stores with at least 
a separate sales staff for each department. In the same way, 
governments find it necessary to set up separate departments 
to specialize in the regulation of transport, commerce, and 
labour matters, in supplying services to agriculture and to 
war veterans, in supervising public health, education, and 
so on. Yet these departments cannot be water-tight com- 
partments. The department of education is always having 
to concern itself with questions of the health of children, 
the regulation of transport is always raising questions which 
affect labour and agriculture, and the supplying of services 
to agriculture bristles with problems of education. 

No matter how the work is divided, the work of each 
department impinges on several other departments. The 
same is true of the division of work within the divisions and 
sections of each department. So a great part of the work 
of heads of sections, divisions, and departments is the co- 
ordination or integration of the several work units under 
their control. And perhaps the most vital part of the work 
of the executive, be he President or cabinet, is the co-ordinat- 
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ing of the work of the separate departments of the govern- 
ment. The more the advantages of specialization are sought, 
the more pressing become the task of integration, the 
settling of disputes between departments, and ensuring that 
they do not frustrate one another by working at cross- 
purposes. The hierarchical organization gives the unity of 
ultimate command necessary for this purpose. 

Unity of command alone does not ensure co-ordination. 
There is a strict limit to the number of departments a chief 
executive can co-ordinate and the experts would place the 
number nearer ten than twenty. The reason is that the 
number of interrelationships increase with the number of 
departments by geometric progression and soon become too 
numerous for the mind to grasp. Therefore, the administra- 
tive answer to continually increasing activities of government 
is bigger departments with more levels of decentralization 
within each of them rather than more departments. Co- 
ordination can only be maintained by increasing the distance 
from the apex to the base, thus slowing action and decision 
still more. This implies that there may be a point at which 
colossal highly centralized organization breaks down. Cer- 
tainly present-day governmental organization makes very 
heavy demands on administrative skill and ingenuity. 

One of the devices for co-ordination is to have one or 
more departments whose main functions are to control and 
co-ordinate certain aspects of internal management of all 
other departments. The commander-in-chief of an army is 
supported by a staff which is engaged in thinking and plan- 
ning rather than in active field command. Government also 
has agencies for this purpose. The most obvious of these 
is the treasury, or department of finance. We have already 
seen how this department, through its control over depart- 
mental estimates and its power of audit of expenditures, 
maintains a powerful check on other departments. Some- 
times, the treasury, as in Britain, has control over personnel 
also, thus becoming an efficiency expert for the chief executive 
and performing for him a great many of the tasks of co- 
ordination. Other aspects of departmental housekeeping 
may be similarly centralized. 
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Such devices make organization still more complex. 
They are an aid to efficiency and co-ordination only if the 
administrative skill necessary to operate them is available. 
For example, a staff agency for planning and co-ordinating 
the work of the various departments may be attached to 
the President or cabinet. Rivalry commonly develops 
between the civil service heads of departments and the 
staff agency as to who is to have the ear of the executive in 
decisions affecting a particular department, and the depart- 
ment may find a major interest in sabotaging the proposals 
of the staff agency. Administration may be made worse 
rather than better by this refinement. There were numerous 
conflicts of this order between members of President 
Roosevelt’s “brain trust” and the administrators in the 
departments. 

It would merely be confusing to try to describe and con- 
trast in a brief space the administrative structure of the 
three governments. It is necessary, however, to see at this 
stage how the political and administrative are linked together. 
In the course of this exposition, some concrete indications 
of the structure may be given. In Britain and Canada, the 
cabinet is the link. It is the agency of final co-ordination, 
and unity of command is ensured by the conventions of 
unanimity and collective responsibility. Before the war, the 
British administration was divided into twenty-four depart- 
ments and the Canadian into fifteen departments, each 
headed by a minister. In Britain, some of these ministers 
are not of cabinet rank. 

Directly under the minister is a senior civil servant who 
is the minister’s deputy performing for him most of the work 
of administering the department. In Britain, he is appro- 
priately called the permanent secretary of the department 
beca.use his post, acquired by promotion within the civil 
service, gives him security of tenure. In Canada, he is 
generally known as the deputy minister because, according 
to the established practice of earlier years, a new minister, 
on his accesaon to office, brought with him a trusted assistant 
to supervise the work of the department, and when the 
minister went his deputy often went with him. But the 
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much greater complexity of departmental management in 
recent years is forcing a recognition of the need for a perman- 
ent officer at the head of each department and the post is 
becoming a secure job although it is not yet, as a rule, filled 
by promotion from within the civil service. 

Many of the notable accomplishments of British adminis- 
tration are largely due to the team-work of the amateur 
minister (who is, after all, a politician and not an adminis- 
trator) and the expert civil servant in the direction of the 
department. It is through their collaboration that public 
policy as determined by elections and party majorities is 
reconciled with what is administratively possible or inevitable. 

The department is divided into divisions, and divisions 
are sub-divided into sections each headed by permanent 
civil servants — assistant secretaries and principals respec- 
tively.^ These and their secretaries and immediate assistants, 
and the permanent secretary and his assistants, form what is 
known in Britain as the administrative class of civil servants. 
They are occupied, not in performing the services which 
their department provides for the public but in administering 
the department. They see to it that legislation and other 
political decisions which come down from above are turned 
into action. Whether or not the department is an effective 
working unit depends on the quality of the direction they 
give. They funnel up to the cabinet all those problems of 
administration which have political implications, whether 
they are internal problems of administration or concern the 
relation of the department to the public. These problems 
are not sent up in the raw form in which they arise. It is 
the function of the administrative class to collect all the 
available data which may bear on the decision and to submit 
memoranda outlining the alternative courses open and 
explaining in detail what the consequences of the alternative 
choices are likely to be. 

The minister and the cabinet, who are always having to 
decide grave questions about people they have never seen 
and about situations which they have never examined at 

^Here again it is the British organization which is being described. 
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first hand, rely on the administrative class to supply them 
with every fact and argument which may have a bearing on 
the decision, except, of course, political expediency in which 
they themselves are the experts. This circulation up and 
down through the administrative class sets the tone and 
temper of the department, determining whether its per- 
formance will be mediocre or distinguished. When we come 
to consider the methods of recruiting civil servants, special 
attention will have to be given to the selection of the admin- 
istrative class. 

In the United States, the President stands alone at the 
apex of authority and responsibility. His cabinet are his 
subordinates for controlling the departments and keeping 
him in touch with administration. The secretaries of state, 
as the members of the cabinet are called, are the political 
heads of the ten departments of state. There were in addition, 
before the war, some fifty other executive agencies outside 
the departments and not under the supervision of a member 
of the cabinet. In addition to co-ordinating the ten depart- 
ments, the President has some responsibility for watching 
over the work of each of these agencies. According to almost 
unanimous expert judgment, this is an impossible burden 
and the bringing of these agencies into the departments for 
all or most purposes has been strongly advocated. The 
reasons for the existence of these separate agencies and the 
problem which they raise will be discussed in the next 
chapter. 

None of the ten departments of state has an official 
corresponding to the permanent secretary in Britain. There 
is not an administrative chief of the department linking it as 
a whole to the political head. Instead, the secretary of state 
is assisted by several assistant secretaries of state who are 
also political and temporary, likely to go when the secretary 
of state goes. Each department is divided into a number of 
bureaus (corresponding to the British divisions) each headed 
by a bureau chief under the surveillance of an assistant 
secretary of state. With ever lessening exceptions, the 
bureau chiefs are career civil servants who survive changes 
of government. The bureaus are divided into divisions 
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(corresponding to the British sections) headed by assistant 
bureau chiefs. The bureau chiefs, the assistant bureau 
chiefs, and their immediate assistants, have been the key 
administrators. 

This structure as described does not provide adequately 
for departmental integration and, in recognition of this 
in recent years, the secretaries of state have been surrounding 
themselves with assistants who help them in planning and 
co-ordinating the work of the department, and one of whom 
often acts as a general manager of the department with the 
duties, but not the acknowledged position, of the permanent 
secretary in British departments. Administrative -political 
collaboration goes on at the bureau level between the bureau 
chief and the assistant secretary of state, and also at the top 
between the secretary of state and his acting general manager. 

Common Features of Civil Services 

With this brief glance at the hierarchical structure and 
what it involves it should be possible to understand some of 
the characteristics of a civil service or, to use the terminology 
of contempt, a bureaucracy. The features to be considered 
appear in more or less exaggerated form in every large-scale 
organization where many persons work together to make a 
common product or to achieve a common result in which the 
contribution of each is not easily, if at all, distinguishable. 
They appear in large industrial and commercial corporations, 
and also in the bureaucracies of the dictatorships. Those 
selected for discussion are found in more marked degree 
perhaps in the civil services of democratic states than any- 
where else. 

That they are so found is mainly due to the fact that the 
civil service in a democracy works under very peculiar 
conditions. The control exercised over it from the top is 
both more lax and more severe than in other bureaucracies. 
Because of the conflicting and unreconciled interests in the 
electorate, in the legislature, and in the political parties, 
direction of the civil service is often vacillating and lacking 
in vigour. Many groups think it better to let sleeping dogs 
lie and do not want to rouse the civil service into unwonted 
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activity. There are always influences tending to let the 
civil service go slack. On the other hand, because the civil 
service deals so much with the private interests of groups 
and individuals whose rights must be respected to the letter 
except in so far as legislation authorizes interference, there 
is very rigid control of the actions of the service from the top. 
There is more reliance on the bit and the tight rein than on 
the spur. The sphere in which the civil service is free to 
act imaginatively and explore the way to new pinnacles of 
achievement is very narrow. 

One characteristic has important consequences in all 
directions. Government usually has an unchallenged monop- 
oly of the activities it carries on. This is obvious in the case 
of the postal services but no less true in most other things. 
Government is mainly occupied in doing the things which 
it has been decided, rightly or wrongly, we will not do, or 
cannot do effectively, for ourselves, either individually or 
by voluntary co-operation. This is just as true of the regula- 
tion of business as it is of the provision of social services. 

The existence of a monopoly means that there is no 
direct and automatic test of efficiency. Postal rates may be 
too high but it cannot be proved by pointing to a competitor 
who provides the same service at lower rates. Those who 
are convinced they are being overcharged cannot bring the 
government to terms by transferring their account to a com- 
petitor. Government never has to face the hard choice of 
increasing the efficiency of its staff or going out of business 
because more efficient producers are underselling it on the 
market. As a result, the government is an easy-going 
employer, satisfied with short hours, a modest pace of work, 
and easy discipline. Civil servants may be dismissed for 
political reasons but rarely for slackness or incompetence. 

In time of war, the serene calm of the civil service gives 
way to bustle and feverish activity. Those at the top drive 
harder because they have a goal which challenges all their 
powers. Conflicts of interest within the community are set 
aside while the one supreme aim is being pursued. Also 
many, if not all, civil servants find an incentive which is 
often lacking in peace. Where the individual applies himself 
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to a task he has set himself and masters it, there is a savour 
both to the challenge and the accomplishment. In any large 
organization, by contrast, it is extremely difficult for any one 
person in it to grasp the objectives at which the organization 
is aiming or to see the relation of his duties to that objective. 
Moreover, we have seen that it is hard to get agreed defini- 
tions of the public interest and civil servants are sometimes 
lukewarm about the goals at which they are expected to be 
aiming. Powerful incentives for the rank and file in a large 
organization are hard to find. Where the public interest can 
be objectified in the winning of a war, the difficulty is in 
part overcome. Democracies have not yet found how to 
give a comparable crystallization of the public interest in 
time of peace. This helps to explain the frequent criticism 
that the rank and file of the civil service is stolid, unimagina- 
tive, and lackadaisical. They lack a sense of mission. 

Another feature of large organization is its impersonal 
character. The owner and operator of the country store 
comes into direct contact every day with his customers and 
employees. This is not true either of the manager of the 
departmental store or of the postmaster-general. When a 
service is on a mass production basis, it must be conducted 
on the assembly line principle relying to a great extent on 
highly standardized and invariable procedures. In addition, 
central governments are always acting throughout the 
country at great distances from the centre. Those in control 
rarely see the persons or situations on which they may have 
to give final decisions. There are generally several levels of 
authority between those who make final decisions and those 
who carry them out. 

So the private citizen cannot see those who finally decide 
unless he can invoke political influence, and the civil servants 
whom he can see and with whom he has to deal are obliged 
to treat him distantly and impersonally. They cannot 
respond to individual cases and appeals as their instinct or 
reason suggests. They are acting under precise orders or 
under rules which limit their authority. The relation of the 
civil servant to his immediate superiors is also impersonal 
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because they too are not free agents but must answer to 
those above them. 

The best index to the impersonal quality of civil service 
relationships is the pervasiveness of paper-work. The 
standardized procedures by which the departments are run, 
the rules and regulations which are at once the guide and 
protection of all subordinates are only the beginning of the 
written work. All significant decisions made and actions 
taken are recorded as permanent evidence of what has been 
done, and as a guide for the future. Much of the discussion 
within a department as to what can or ought to be done goes 
on paper. The complaints, suggestions, and requests for 
instructions made by subordinates are recorded. If their 
immediate superior thinks he cannot or should not deal 
with the issue raised, he records his views and sends the file 
on. Like a snowball, it picks up comments, suggestions, 
queries as it moves along. 

Busy heads of departments have not time to go through 
all this information and they may require an assistant to 
prepare a precis or a memorandum on it. At any stage, the 
responsible official to whose desk a matter has come may 
think more information is needed and someone is detailed 
to collect it and to comment on what he finds — more material 
added to a growing file. In the same way, complaints from 
aggrieved members of the public or questions raised in the 
legislature set going the procession of files from one desk to 
another. Most of the administrators deal far more with 
papers than with persons or concrete situations. There is 
constant danger that they will identify reality with what 
they see, that they will regard this paper world as the real 
world and keeping their desks clean as the acme of accom- 
plishment. 

Impersonality and paper-work are characteristic of large 
organization in general. Governments which are strictly 
responsible to the governed suffer from them in a marked 
degree. They are expected to act and act vigorously in many 
matters. It is also insisted that they should do what is right 
and shun injustice and wrongdoing. It is not easy to combine 
these virtues because such governments always act under 
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limited statutory authority. Beyond the margins of that 
authority they come at once into collision with the vested 
rights and interests of individuals and groups. 

Even where they have clear discretionary power, there 
is an insistent demand that they act justly. In the public 
mind, justice means among other things, equality of treat- 
ment. There is no great outcry when a merchant treats one 
customer differently from another. But if one recipient of 
unemployment relief or an old age pension is treated differ- 
ently from another, the government is likely to be called 
upon to justify it. A fierce light beats on constitutional 
governments as well as on thrones. Under the cabinet 
system, at any rate, political responsibility is concentrated 
on the political heads of the civil service and they know that 
careless action may cost them dearly at the next election. 

They therefore tend to limit very narrowly what can be 
done by their subordinates on their own discretion, and to 
insist that doubtful matters shall be referred to superiors for 
decision. They likewise tend to insist that where a discre- 
tionary power is to be exercised, the past practice should be 
consulted to see what has been done in similar cases, and 
that doubts as to whether the past practice covers the present 
circumstances should also be referred to superiors. The 
civil servant at the lower levels of authority who deals with 
living persons and concrete situations is immersed in rules, 
precedents, and instructions. It requires great circumspec- 
tion to obey them all and his caution may make him almost 
immobile. It is not easy to see how else he can keep out 
of trouble with his superiors, or the political heads can know 
what is being done in their names in distant places. The 
civil servant who will not stay in the rut of routine lives 
dangerously. In the rut, there is safety and peace. 

There is no need to search further for the explanation of 
red tape. Originally, the term gained currency through the 
fact that government departments tied up their files with a 
red binding tape. It is now used as a compendious descrip- 
tion of the way these files are built up. To the citizen, red 
tape means the perverse insistence on the letter of rules and 
regulations, the completion of inquisitive forms and seemingly 
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irrelevant questionnaires, the non-committal and evasive 
letters of civil servants relying on the security of their routine, 
the passing of the buck to superiors and to other bureaux 
and other departments. It is infuriating to all who suffer 
delay or denial in their urgent affairs. In its more extreme 
forms, it is due to faulty or inefficient organization, or to the 
stupidity or unnecessary timidity of officials, and therefore 
can be cured. 

But for much of the red tape, there is good and sufficient 
reason not apparent on the surface. It is the necessary 
concomitant of large organization and constitutional govern- 
ment. Large organization demands departmentalized divi- 
sion of labour, standardized procedures, and routine. 
Constitutional government demands hierarchical structure 
with its concentration of authority and responsibility, and 
extreme caution in exploring the boundary between public 
duty and private right. 

Another common feature of large organization is standard- 
ized procedures for dealing with personnel. This is really 
an aspect of the impersonality already noted but it deserves 
separate comment. Effective financial control requires 
standardization. Financial control has to be worked through 
a budget of expenditures prepared in advance and adhered 
to in execution. Budgeting is not possible if each head of a 
department is free to make what bargains he likes with his 
sulwrdinates about pay. The only way to prevent this and 
to stick to a budget is to classify all the positions in the 
department and assign a fixed rate of pay for each class. 

There is another imperative reason for classification. It 
has already been pointed out that, in a large organization, 
there is no indisputable criterion of what the services of 
particular persons are worth. So the employee who works 
in a niche unseen by the heads of the department has no 
effective way of bringing his worth forcibly to the attention 
of his superiors and no assurance that his industry or skill 
will be noticed or rewarded. Equally, he has no assurance 
that favouritism among his superiors will not prefer the less 
deserving in matters of pay and promotion. While he cannot 
be assured of exact justice, he can be protected against the 
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grosser kinds of injustice, and his morale consequently 
strengthened, by a classification of the positions in the entire 
service to the end that there should be no discrimination 
between employees in the same class — that there should be 
equal pay for equal work. 

There is, of course, plenty of heart-ache in any classifica- 
tion which seeks to reduce tens of thousands of positions 
to a relatively small number of categories because few 
positions can be exactly equated. Some measure of rough 
justice can be had by careful allotting of similar jobs to one 
class, assigning to each class a scale of pay and increases 
and fixing the terms of promotion, transfer, vacations, and 
retirement allowances, if any. Some measure of equity in 
these matters is a necessity. Most civil servants get little 
chance for self-expression and little of the satisfaction of 
personal achievement in their work. The most concrete of 
the substitutes open to them are pay increases, promotions, 
and other perquisites. Their concern with equity on such 
points may become an obsession and have a most serious 
effect on the esprit de corps of the organization. The proof 
of these assertions is to be found in the importance now 
attached by large enterprises, whether public or private, to 
the growing art of personnel management. 

Classification and Recruitment of the 
Civil Service 

Classification of a civil service is important for still 
another reason. It is a prerequisite to recruiting the civil 
service by any other method than political patronage and 
spoils, a condition of selecting the man for the job instead 
of the job for the man. If posts are to be filled by merit 
rather than by political preferment, it is necessary to know 
what kind of merit is required. Positions must be classified 
according to the general nature of the work done, and to the 
qualifications necessary for doing it, so as to arrive at methods 
of testing the fitness of applicants. This brings up one of 
the large issues of democratic government, the method of 
recruiting the civil service. We have seen that large organ- 
ization, and particularly a civil service, has a number of 
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peculiar characteristics. All these create serious problems of 
securing and maintaining efficiency. The first step in meeting 
these problems is to secure a high quality of the personnel. 
There are also important principles of organization and 
administration to be observed but these cannot make the 
service better than the personnel of which it is composed. 

Before turning to methods of recruitment in Britain, the 
United States, and Canada, something should be said 
generally about classifications. In each country, there are 
hundreds of classes of positions and the plans on which they 
are based vary considerably. Yet by looking generally at 
the kind of work performed rather than at the precise range 
of duties in each case, a civil service can be divided into five 
quite distinct grades or classes. It is useful for preliminary 
appreciation of the make-up of a civil service to set them 
out: 

(1) Administrative — the work of general management such 
as organizing, directing, planning, and co-ordinating. 

(2) Professional — ^the class of experts such as doctors, 
lawyers, economists, entomologists, engineers, and a 
whole range of scientists concerned with public health, 
fisheries, forestry, agriculture, and the like. 

(3) Clerical — ^AIl the office workers who, working under 
supervision, are engaged in the voluminous paper- 
work of the government, including the immediate 
supervisors concerned with the detail of office manage- 
ment. 

(4) Skilled industrial workers engaged in maintenance, 
printing, and government enterprises such as the mint 
and the arsenals. 

(5) Unskilled workers employed on various tasks at 
roughly the level of skill of day labour. 

There are a number of civil servants whom it would be 
difficult to fit into any of these classes but they are only a 
small fraction of the total. 

In 1850, when laissez-faire was at its peak, civil services 
were the playthings of politics. With the exception of 
Prussia which had had for a long time a career service 
recruited by merit and enjoying security of tenure, those 
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who controlled the governments in western countries disposed 
of civil servants and their posts as they saw fit. Democracy 
inherited rather than invented political patronage. The 
favourites of monarchs and ruling cliques were succeeded in 
government posts by the favourites of politicians. Although 
the United States and Canada for a time rivalled the excesses 
of older regimes, the significant fact is that civil service 
reform almost everywhere has been carried through under 
democratic auspices. The zeal of reformers has found enough 
support in public opinion to make steady advances in the 
methods of recruiting for the public service. 

At the same time, the changing role of government has 
played an important part. As long as central governments 
did little but maintain internal order and security from 
foreign aggression, there was no urgent need for a highly 
efficient civil service. Wdien governments undertook to 
regulate many aspects of social and economic life and to 
provide a wide variety of essential services, the tasks to be 
performed became too complex and too important to be left 
in the hands of a civil service haphazardly recruited by 
patronage. In 1855, when civil service reform began in 
Britain, it had already been recognized that the central 
government had to do something about the social confusion 
caused by the Industrial Revolution. The first steps were 
taken in the United States in 1883, and extensions of the 
merit system have on the whole kept pace with the expansion 
of the activities of the federal government. In Canada, a 
beginning was made in 1908 but was little effective until 
1919. Government’s role of regulator and dispenser of 
services began later and for a considerable time developed 
more slowly in North America than in Britain. Broadly 
speaking then, civil service reform has followed closely the 
growing importance of government in the every-day life of 
the community. 

As long as the spoils of office went to the victor in the last 
election, it was difficult to attract competent persons to 
temporary insecure service with the government. Even if 
able men did come to it by chance, a reversal of party 
fortunes in a few years often put them out just as they were 
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mastering their jobs. Esprit de corps, the indispensable 
condition of efficiency in a large organization, could not be 
had in these circumstances. Moreover, party politicians had 
not the necessary techniques, even if they had had the will, 
to select the many kinds of expert and highly specialized 
talent which governmental activities now require. Without 
some recognition of the merit principle, governments could 
not do the things they do today. 

Recruitment in Britain. The scope and methods of appoint- 
ment by merit may now be considered. In Britain, the 
entire civil service has been withdrawn from political patron- 
age. All appointments are under the control of the Civil 
Service Commission, a board of three members appointed by 
the executive but enjoying substantial independence from 
executive pressure. The chief functions of the Commission 
are to determine qualifications for entrance and to test 
applicants for the possession of these qualities. Once 
certified by the Commission, candidates at the top of the 
list are appointed as positions open up. 

Generally speaking, the tests are made by open competi- 
tive examination. The largest exceptions to this rule are 
the skilled and unskilled handworkers, who are recruited 
through the employment exchanges and certified by interview 
only. No satisfactory examination has been found for 
testing a janitor’s handiness with a coal-scuttle and even 
manual skills do not lend themselves easily to testing. Pro- 
fessional and scientific workers are chosen by competitive 
interview from among those who are already members of 
the professions or holders of scientific degrees. The clerical 
group are chosen by open competitive examinations of great 
variety combined with interview. The examinations for 
this group are partly tests of special aptitude and partly 
tests of general knowledge and intelligence with the emphasis 
strongly on the latter. The administrative class are chosen 
by written general examinations of a highly academic type 
ranging over history, languages, natural science, economics, 
politics, and philosophy. No attempt is made to test their 
aptitude for or knowledge about t&e particular duties to 
which they will be assigned. It is sought rather to discover 
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those who have the imagination and intellect, the industry 
and self-discipline necessary to master a number of fields of 
academic study. 

It must not be thought that all posts are filled by appoint- 
ment from the outside as they fall vacant. Indeed, almost 
all the recruiting from the outside in the administrative and 
clerical classes is from the sixteen to twenty-four age group 
for posts at the bottom of the particular class for which they 
are chosen. Almost all the higher posts are filled by promo- 
tion. In some instances, promotion is made to depend on 
the results of a competitive examination among a selected 
group of candidates But generally speaking, the Civil 
Service Commission in Britain is an examining and certifying 
body only. It has little to do with promotions which are 
departmental matters. Nor is it concerned with classifying 
positions, fixing salary schedules, or with personnel manage- 
ment. These are departmental or Treasury matters. 

The wide opportunities for promotion within any one 
grade or class are closely related to the type of examination. 
An examination which tests special aptitude for a particular 
task may give no clue at all to capacity to rise. On the other 
hand, examinations which test general knowledge and 
intelligence are likely to discover a ciyil servant who will 
quickly learn to master a routine instead of the routine 
mastering him. They are likely to be able to meet novel 
situations and therefore to be worthy of promotion. This 
kind of ability is of great importance for those in the higher 
clerical positions, sometimes called the executive class, who 
have to do with office management and supervision. 

General intelligence and adaptability are most needed, 
however, in the administrative class. We have already seen 
that this class occupies the key positions in governmental 
administration. There is a most intimate relationship 
between the capacities of this group and the effective execu- 
tion of laws passed by the legislature. It largely depends 
on them whether the lessons to be learned in administration 
of particular laws are brought to the attention of the political 
heads of the government as material for deciding on changes 
and amendments. They are concerned with policy as well 
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as administration and consequently need breadth of mind 
and interests as well as mastery of routine. These consid- 
erations led in Britain to the adoption of the highly academic 
examination already descnbed. Experience has more than 
justified the decision. The most serious criticism made of 
the method of recruiting the administrative class is that for 
practical purposes the nature of the qualifying examinations 
almost limits membership of the administrative class to 
graduates of Oxford and Cambridge Universities. 

It is not so much that the examinations are difficult as 
that they are based on the course of studies followed in the 
ancient universities. So the key group in the civil service 
is almost exclusively drawn from the upper middle class, 
who alone in the past have enjoyed any considerable access 
to these educational advantages. This is a criticism of the 
educational system and class structure rather than of the 
method of choosing the administrative class. 

Recruitment tn the Umted States, The federal Civil 
Service Commission in the United States is a board of three 
members appointed by the President, subject to confirmation 
by the Senate but carrying on its work free of political 
interference and control. Its main work is to examine and 
certify candidates for entrance to the federal civil service. 
It has somewhat wider functions than its British counterpart. 
Competitive examinations are sometimes used in determining 
promotions in the United States and the Commission con- 
ducts these tests. It is charged with working out the details 
of classifications of positions within a general plan adopted 
by Congress. It participates in the establishing and working 
of schemes for rating the efficiency of civil servants and it 
has a power of investigating the fairness of disciplinary 
measures such as suspension, dismissal, and demotion. It 
has thus a partial responsibility for personnel management 
within the service. 

On the other hand, the scope of its control of appointments 
is not as wide as that of the British Commission. The 
President and Congress have the power to say what posts, 
if any, shall be filled from lists selected by competitive 
examination, and about one-quarter of the permanent posts 
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have not yet been brought under the merit system. Even 
within the classified service, i.e., the classes of positions to 
be filled by merit, there are numerous exceptions, specified 
by Congress or by presidential orders. The practice of 
making and continuing temporary appointments, sometimes 
for years, also makes holes in the merit system even within 
the classified service. None of the higher administrative 
officials whose appointment must be confirmed by the Senate 
comes within the jurisdiction of the Commission. These 
are some 3,000 in number and still include about one-half 
of the extremely important bureau chiefs already referred to. 

There is therefore still substantial room for patronage 
appointments and these are used according to the exigencies 
of party politics. But with the exception of the appointments 
requiring confirmation by the Senate, almost all the ap- 
pointments in the control of politicians are in the lower 
branches of the service Generally speaking, the clerical, 
professional, and scientific personnel are selected through 
competitive examinations. The type of examinations given 
differs markedly from those used in Britain. The civil 
service examinations in Britain are accommodated to the 
educational system and try to draw some of the best pro- 
ducts of the system into the civil service at an early age 
with little regard for specialized skills. In the United States, 
the examinations have always been drafted with an eye to 
the posts to be filled and are therefore framed to test technical 
competence. Also, they are open to older age groups than in 
Britain. There is a much greater variety of examinations 
and while they provide a good test of capacity for a particular 
job they do not test capacity for other work to which the 
civil servant may be promoted. 

Unlike Britain, the United States has not adopted an 
academic examination on a wide variety of subjects for 
selecting general administrative capacity although experi- 
ments are being made in that direction. Indeed, the federal 
Civil Service Commission does not recognize a distinct 
administrative class. Probably this is in part due to an 
equalitarian philosophy which dislikes fencing off higher 
posts as a preserve for those who have enjoyed superior 
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educational advantages. It is partly due to the fact that 
many of the higher posts are subject to senatorial confirma- 
tion and so remain actively political. There is, of necessity, 
an administrative class but its ranks are filled either by 
promotion from other classes in the service or by appointments 
from outside the service. 

The assistant secretaries of state are always political 
appointments and change with changes of government, if 
not oftener. They, and the chiefs of bureaux who work 
under their direction, are the key administrators in the 
departments. About one half of the bureau chiefs are still 
in the unclassified service and open as far as the law goes to 
political appointment and pressure. However, there is a 
rapidly growing practice to fill these posts by promotion 
even when they are unclassified and to give the holders of 
them security of tenure. In recent years, even when bureau 
chiefs were imported from outside, very few of the appoint- 
ments have been dictated by patronage considerations. 
That is to say, higher administrative work is becoming a 
career in the United States just as it is in Britain. Nothing 
more clearly reveals the changing attitudes towards the civil 
service arising from the necessities of present-day government. 
The efficient conduct of public administration is now so 
important to the community and makes such demands on 
skill and knowledge that it cannot be left to amateur partisans 
who come and go. It is being recognized that the men who 
run a department must not only understand it but must feel 
themselves to be a part of it. It is not easy otherwise to 
account for the self-restraint of politicians in the face of 
plums of such size and succulence. 

It is believed by many in the United States that this 
tendency must go further and that all high administrative 
posts in a department below the assistant secretaries of 
state must be brought into the career service. Also, it is 
urged that special attention be paid to the recruiting of an 
administrative class. It is not enough that posts should be 
filled by promotion. It is necessary to ensure that there 
shall be in the service a sufficient number of able men with 
administrative talent who will look forward to, and deserve. 
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promotion to the highest posts. As matters now stand, 
those who are promoted to be chiefs of bureaux were originally 
brought into the service as narrow specialists of one kind or 
another and not as administrators. What is true of them is 
true also of their immediate assistants and of heads of the 
divisions into which each bureau is divided. No one would 
think of recruiting bomber-pilots solely by promotion of 
ground-crew who proved themselves handy. In its own way, 
a government department is just as sensitive an engine with 
just as close a relation between skilful handling and distin- 
guished performance. On these grounds, it is argued that 
the British method of recruiting the administrative class 
should be adopted. 

Expert opinion in the United States, however, is not all of 
one mind on the point. For example, it is pointed out that 
in Britain there is almost no possibility of promotion from 
the clerical class into the administrative class, and therefore 
administrative work is a career for the talents of those lucky 
enough to be well-bom and well-educated. An unstratified 
society cannot make such a discrimination but must keep 
clear the road from the bottom to the top. The office boy 
who becomes chief of a bureau will bring with him an experi- 
ence which is a surer guide in departmental matters than the 
knowledge British administrators get from books and memo- 
randa. Whether or not this contention is sound, it is clear 
that the contrast between Britain and the United States on 
this point goes beneath the surface and is founded on marked 
differences in social outlook and social conditions. 

Recruitment in Canada. Canadian institutions generally 
reveal both British and American influences. In the devices 
for securing the merit system in the civil service, the influences 
have been predominantly American. The social outlook and 
conditions in Canada are closer to those of the United 
States than of Britain, and make the American approach 
more congenial if not more appropriate. Canada, as well 
as the United States, had a distressing experience with the 
spoils system. This experience led reformers to put extraor- 
dinary emphasis on combatting patronage in the civil 
service at the expense of other equally important considera- 
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tions. The over-emphasis is being corrected rapidly in the 
United States but Canadian civil service regulations still 
express it in exaggerated form. The desire to shield the 
civil service from the politicians has imposed restrictions 
which are unworkable and self-defeating. 

Since the comprehensive reform of 1918-19, the general 
rule is that appointments to the Dominion civil service shall 
be upon competitive examination with preference to those 
who head the examination. The examining body is a Civil 
Service Commission composed of three members appointed 
by the government of the day and removable during their 
period of office only by address of both Houses of Parliament. 
The Commission, however, is much more than an examining 
body. To prevent political considerations affecting promo- 
tions, and transfers from one department to another, the 
Commission has been put in control of them with power to 
insist on examinations if it so wishes. Its approval must 
also be had for increases in salary of a civil servant. The 
Commission is the authority for classifying the positions in 
the civil service with power to divide, combine, or abolish 
existing grades or classes. It thus has a substantial measure 
of control over the administrative organization of the 
departments, making periodic surveys and recommendations. 
No increase in staff or other significant change in depart- 
mental organization can be made without its approval. Its 
control over organization combined with its power to pre- 
scribe by regulation the general conditions of work in the 
service gives it functions which in Britain are exercised by 
the Treasury in close conjunction with its financial control. 

The formal powers of the Commission almost entitle it 
to be called a personnel manager and efficiency expert. The 
Commission is defective for this purpose because of its inde- 
pendence of the government. Those who are responsible for 
getting the work of the government done cannot be expected 
to get the best results when they are subject to external 
control and interference in personnel matters. Giving such 
functions to an external agency can only be explained as a 
heroic attempt to shield the personnel of the service from all 
the political influences which might be exerted through 
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ministers. In fact, the effort is, in large measure, unnecessary. 
When politicians cannot get their favourites appointed in 
the first place, they lose most of their partisan interest in 
personnel administration. 

A plan of classification of positions was adopted in 1919 
which follows American rather then British models. It does 
not recognize a distinct administrative class to which young 
men are to be directly appointed. It carries further than the 
United States federal classification an attempt to classify 
minutely according to the specific duties a post entails, 
arriving at 1,729 different classes. It calls for examinations 
to test skill an daptitude for specific jobs at the lower levels 
and aims to preserve the higher posts for persons promoted 
from the lower ones. For each class, it plots a line of promo- 
tion designed to carry the ambitious man to the top. 

The examinations given are designed to test present 
knowledge, skill, and aptitude for a particular task rather 
than general capacity. This method of testing is quite satis- 
factory for a great number of the positions to be filled. It has 
not been applied at all to appointments of professional and 
scientific personnel which are made on the recommendation of 
an advisory board which can judge expert qualifications. 
But its application is still too wide. The use of practical 
examinations has its worst results in the selection of ap- 
pointees to clerical posts who are expected to rise by pro- 
motion to administrative positions. This method has failed 
to bring into the lower posts sufficient personnel with capacity 
to fill the higher posts by promotion. 

The lines of promotion are charted but in most cases they 
cannot be navigated by those the examination system selects. 
This is partly due to the refusal of the able and energetic to 
enter a service where they may have to spend years at 
stultifying low-paid routine work before a chance of promo- 
tion arises. So the higher administrative posts are often 
filled by smuggling in outsiders. As in the United States, 
urgent need is forcing a recognition of the situation. In 
1935, an academic examination somewhat similar to the 
type used in Britain for recruiting administrative talent was 
introduced for the purpose of attracting and selecting 



316 


DEMOCRATIC GOVERNMENT AND POLITICS 


university graduates for administrative posts. This may 
turn out to be the first step in making higher administrative 
work a career. 

The control of the Civil Service Commission over promo- 
tions and transfers is also unsatisfactory. If the administrative 
head of a department does not control promotions, he is 
greatly hampered in maintaining a high level of operating 
efficiency. An external body cannot be fully aware of all 
the considerations bearing on promotion. In practice, this 
is largely, though not fully, recognized and the Commission 
generally decides on the basis of a rating made by the deputy 
minister. In the same way, the Commission’s supervision 
over transfers and increases in salary is largely formal. All 
these matters should be handled by the departments them- 
selves in conjunction with the Department of Finance and 
the present arrangement is workable only because the 
Commission withholds its hand. 

The situation is most unsatisfactory both for the depart- 
ments and the Commission. The Treasury Board, and 
ultimately the cabinet, must take the responsibility for the 
estimates and for all increases in expenditure whether arising 
from an upward revision of salaries of civil servants in general 
or from the promotion of particular civil servants. This 
fact alone is likely to nullify largely the authority of the 
Commission over salary schedules and promotions. A 
department may request increases for some of its employees 
which the Commission declines to approve because that would 
involve approving increases for many other civil servants of 
the same class in other departments, a bigger total addition 
to expenditures than the Commission is prepared to recom- 
mend to the Treasury Board. Even when the Commission 
does recommend increases to the Treasury Board, that 
body may be bent on economy and refuse to budget for them. 
The Commission often cannot make good its formal powers. 
The result is a dual control of civil service matters and friction 
between the Commission and the Treasury Board. 

Such a state of affairs does nothing to enhance the prestige 
of the merit system and gives positive aid and comfort to 
its enemies. A faulty classification, a defective examination 



THE CIVIL SERVICE 


317 


system, an impracticable promotion scheme, and an unwise 
division of authority between the departments and the 
Commission on personnel matters have led to exasperation 
and antagonism in many quarters and inspired attempts to 
remove positions from the control of the Commission. The 
civil service law which public opinion will not suffer to be 
repealed or tampered with provides that, subject to certain 
express exceptions, all appointments shall be upon competi- 
tive examination. But numerous exceptions have been made 
by various expedients until, m 1936, 29,000 of the 63,000 
positions in the civil service were outside the control of the 
Commission. 

Of course, it is not imperative, or even desirable, that 
there should be no exceptions to appointment through 
examinations. About one-third of these excepted positions 
were casual posts paying less than $200 a year. There is no 
reason at all for wanting to bring such employment under 
the control of the Commission. It might also be argued — 
although not without challenge — that there is no reason 
why a great number of jobs calling for no special skill should 
be under the merit system. We have already seen that the 
party system in North America depends on patronage for 
getting a good deal of party drudgery done. Keeping a 
substantial number of minor jobs available for the aspirants 
to petty office helps to lubricate party mechanisms and will 
do no serious harm to the public service if it is recognized for 
what it is, part of the price of party government. The posts 
which must be protected are the professional and technical 
and the upper clerical and administrative because it is on 
the incumbents of these posts that the success of the complex 
operations of present-day government largely depends. 

Internal Management of the Civil Service 

For the past thirty years or more, most of the serious 
study of the civil service has concentrated on problems of 
recruitment and the merit system. There has been some 
tendency to think that if good personnel were brought into 
the civil service, all the important problems would be solved. 
In the last few years, however, the massive and ramified 
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activities of governments have directed attention to questions 
of efficient organization, and effective control on behalf of 
the governed. The latter question will be given consideration 
in the following chapter. The question of how to organize 
and co-ordinate the work of tens or hundreds of thousands 
of civil servants opens a large field, sometimes inappropri- 
ately called the science of administration, which cannot be 
gone into here. However, a committee of experts has recently 
given careful consideration to administrative reorganization 
of the federal government in the United States and some 
indication of what is involved can be got by glancing at their 
conclusions. 

In 1936, the President of the United States appointed a 
committee of experts to study and report on the administra- 
tive problems of the federal government. The Committee 
on Administrative Management, as it came to be known, 
reported in 1937 that administrative organization had failed 
seriously to keep pace with the growing extent and complexity 
of the government’s work. In their opinion, the work of the 
government is badly organized and the necessary co-ordinat- 
ing agencies either non-existent or poorly developed. There 
are not enough people of outstanding capacity and character 
in the civil service. In addition to the ten great departments, 
some sixty other important agencies have grown up hap- 
hazardly for which the President has some responsibility of 
supervision. It is humanly impossible for any executive, no 
matter how great his capacity, to co-ordinate the work of 
so many agencies. As a result, there is inevitably great 
waste, overlapping of functions, duplication of effort, and 
acrimonious cross-purposes. Because duties and respon- 
sibilities in the various agencies and departments are poorly 
defined and there is no adequate provision for integration, 
there are smouldering jealousies and recurring quarrels 
between administrators. The sum of these and other defects, 
in the Committee’s opinion, is a dangerous situation for 
which remedies must be found. 

To meet it, they had one central proposal . to strengthen 
greatly the position of the President so as to make him an 
effective centre of energy, direction and administrative 
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management. The principal specific means proposed were — 

(1) To increase the existing White House staflF by six able 
assistants to enable the President to keep in touch 
with all branches of the administration and to bring 
to him all the information essential for great decisions. 

(2) To increase the number of departments from ten to 
twelve and to bring into one or other of them all the 
scattered agencies to the end that most of the co- 
ordination necessary shall take place within the 
departments themselves and the President be relieved 
from the overwhelming burden of minor detail and 
needless contacts. 

(3) To surround the secretary of state at the head of each 
department with a small number of immediate aides 
to help him in thinking about and planning the work 
of the department, and also to provide him with a 
general manager, a career official comparable to the 
permanent secretary of British departments, who 
would carry the main burdens of the management of 
the department. By the use of these devices, each 
department could be made a better integrated unit. 

(4) To reorganize the Bureau of the Budget so as to make 
it a staff agency in close contact with the President 
continuously engaged on the problems of efficient 
organization, eliminating waste and duplication, and 
studying and advising on departmental structure as 
does the Treasury in Britain. 

(5) To bring together all the functions of personnel 
management, including those now exercised by the 
Civil Service Commission, under a civil service ad- 
ministrator in close contact with the President. He 
should give his entire attention to personnel problems 
in the civil service, somewhat after the fashion of the 
establishments branch of the British Treasury. 

(6) To extend the merit system both upward and down- 
ward so as to improve the opportunities for a career in 
the civil service and to bring all but a very few of 
the highest posts within the merit system. 
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The significance of most of these proposals has been made 
clear in the preceding discussion. While there is by no means 
general acceptance of the concrete proposals, there is little 
dissent from the criticisms of the Committee. The federal 
administrative organization has grown at a headlong pace in 
the last forty years and it has never been thoroughly over- 
hauled. Almost every President in that period has groaned 
under the incubus of faulty organization and urged radical 
re-organization without much success. Similar criticisms can 
be, and have been, made of British and Canadian adminis- 
tration, although in neither is the problem so acute. 

The Dominion administration has not grown at nearly so 
fast a rate and, in any case being on a much smaller scale, it 
cannot get so badly out of hand merely through defective 
organization. British administrative organization is huge 
but has grown more slowly over a longer time. It already 
has in partially developed form some of the institutions 
proposed by the Committee on Administrative Management. 
Nevertheless, expert studies in Britain have several times 
urged extensive reorganization with no great success. 

In 1939, the President submitted to Congress a plan of 
reorganization to which Congress gave its approval. It 
contained the substance of several of the important proposals 
of the Committee. Under it, the President was provided 
with six administrative assistants to be added to his White 
House staff, or Kitchen Cabinet, as it is called. A new agency, 
the Executive Office of the President, was set up consisting 
of six separate divisions. Of these, four are of interest here. 
One is the White House staff, the direct assistants of the 
President, and their administrative establishment. Another 
is the Bureau of the Budget which is confirmed in its earlier 
tendencies as the agency for promoting better organization 
and efficiency as well as for financial control. The third is 
called the Liaison Office for Personnel Management, for 
centralized study and supervision of personnel. The fourth 
is the Office of Government Reports, a centralized informa- 
tion service for the use of both the government and the public. 

The significance of this plan was interpreted by the 
Director of the Bureau of the Budget in 1941 as follows- 



THE CIVIL SERVICE 


321 


A centralized nervous system is the chief form of organism which distinguishes 
a higher from a lower species of animal Man can think because what he 
sees, what he hears, and what he feels are all conveyed to a single centre for 
classification, comparison, decision, and action. The Bureau of the Budget 
along with the other divisions of the Executive OiSice of the President 
provides a system by which information can be collected, classified, compared 
and transmitted to the Chief Executive for decision . These are senses by 
which the President is enabled, under modern conditions to do the job 
entrusted to him by the Constitution .... 

Man has cut an important figure in the world because of 
his ability to take thought about his actions. The executive 
branch of government thus equipped, and occupying as it 
does a strategic position, may be expected to strengthen 
still further its position vis-a-vis the legislature and the 
electorate. Neither the Committee on Administrative Man- 
agement nor the Reorganization Act of 1939 were directly 
concerned with popular control over the highly intelligent 
and efficient administration which they visualize. An intro- 
duction to this problem will be essayed in the next chapter. 



CHAPTER XII 


THE ADMINISTRATIVE PROCESS 

The last chapter dealt mainly with internal aspects of the 
civil service. Here attention is to be focused on the external 
relations of the civil service — its connections with and its 
impact on members of the public. These are of great variety. 
Almost all the activities of government recounted in Chapter 
III involve action by civil servants affecting some or all 
members of the public. Sometimes the government provides 
a service such as the post-office or the employment exchange. 
Sometimes it is mixed service and regulation as in public 
health activities. The government maintains diagnostic 
clinics and laboratories for analysis and also enforces pure 
food regulations and a minimum of sanitary measures on 
municipalities and individuals. Sometimes it is purely 
regulation as when employers are required to pay minimum 
wages and maintain safety devices, and when public utilities 
are required to provide certain standards of service at fixed 
rates. 

Where a service only is being supplied to the public with 
or without charge, the public wants little more than efficiency, 
courtesy, and equality of treatment from the civil servant. 
If they know their jobs, the public is satisfied with good 
manners from the post-office clerk and with sympathetic 
understanding of the plight pf the unemployed from the 
clerks in the employment exchange. But when civil servants 
are engaged in regulating our lives, other considerations 
enter. Here the official has power to require us to do or to 
refrain from doing something and he is backed by the organ- 
ized power of the government. He must act firmly and with- 
out fear, favour, or discrimination because he is expected to 
enforce the public interest even if it is at the expense of 
private interests. Of course, his firmness will be less galling 
if it is gloved in courtesy. We do — ^and should — resent any 
unnecessary brusqueness by sanitary inspectors, customs 
officials and highway police. 
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Beyond all this, however, is the prime need of good 
assurance that there will be a limit to the regulating. There 
must be some way of ensuring that the sanitary inspector 
sticks to the sanitary code, the customs official to the tariff 
schedule and the highway police to the traffic regulations. 
They cannot be permitted to follow their intuitions and 
impose their own personal conceptions of what we ought 
to do in the public interest. It is true that their superiors 
control them and surround them with instructions which 
they must obey. This is small comfort to those whose 
protests against official action are met by the answer that 
orders are orders and must be carried out. The difficulty is 
that the officials with whom the citizen has to deal directly 
rarely make the decisions which affect him and he cannot 
get face to face with those who do. 

This fact complicates greatly the problem of controlling 
the administrative actions of government. On the one hand, 
men will often make decisions they would not make if they 
had also the painful duty of imposing those decisions on 
protesting individuals. On the other hand, men will enforce 
without question drastic decisions made by others, decisions 
which they themselves would shrink from making if they had 
to explain and justify them to those affected. So, where 
regulation enters, the vital question is a very ancient one, 
quis custodiet ipsos custodes — how to control the controllers, 
how to permeate the entire civil service with a sense of 
responsibility. 

Seventy-five years ago, the short — and, on the whole, 
adequate — answer was that official action was bounded 
everywhere by the law and that no one could be required to 
do, or refrain from doing, any act except as required by the 
letter of the law. The law — either Common Law or statute 
law — defined in fairly precise detail what burdens or restric- 
tions government could impose and the courts were available 
to punish any official who overstepped or commanded his 
subordinates to overstep the limits set by law. 

This short answer is by no means a complete answer 
today. We have noted that the present-day legislature 
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cannot enact all the laws in all the detail necessary and that 
it delegates a good deal of law-making power to the executive. 
We have also seen that the power of the courts to sit in 
judgment on the legality of official action has been pro- 
gressively limited by legislation in the past fifty years. There 
is a widening sphere of action open to the executive which 
the courts are not permitted to control. In a broad sense, 
officials are still bound by the law but the difficulty is that, 
over a substantial part of the field of government, the law gives 
them a discretionary power to make rules and regulations, and 
then to decide what burdens and restrictions the rules and 
regulations justify them in imposing on individuals in 
concrete situations. 

The Discretionary Powers of the 
Administrative 

These discretionary powers are conferred by the legis- 
lature on the executive. The executive in the narrow sense, 
the President or cabinet, cannot itself exercise this authority. 
The decisions to be taken are so numerous and so often 
require long study and expert knowledge that they are of 
necessity taken by members of the civil service, or the 
administration. It is always possible, of course, but not 
common for the President or cabinet to intervene. The 
manner of exercise of discretionary powers by officials is 
often described as the administrative process. Good manners 
and courtesy in dealing with the public are, as we have seen, 
highly desirable qualities in a civil service but the success 
or failure of a government in its public relations does not 
necessarily raise constitutional or serious political questions. 
The rapidly growing importance of the administrative 
process does raise important political and constitutional 
questions which must be discussed. 

In the period between the two world wars, the controversy 
over delegation of legislative and judicial powers to the 
executive overshadowed all other constitutional discussion 
in Britain, the United States, and Canada. The debate pro- 
duced a large, and often acrimonious, literature. The practice 
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of delegationwas attacked as undermining the very foundations 
of constitutional government. According to this view, the 
legislature whose function it is to make whatever laws are 
needed and to control the executive, abdicates pro tanto 
when it confers law-making powers on the executive. The rep- 
resentatives of the people betray the trust reposed in them 
when they let an unrepresentative civil service define what 
the public interest requires. The Rule of Law which subjects 
official action to scrutiny by independent courts has been 
a vital safeguard of individual liberty. In so far as the 
judging of disputes between the government and citizens is 
taken away from the courts, a most salutary external check 
on the government is weakened. To allow a government 
official to judge finally in such disputes is to make the govern- 
ment a judge in its own cause — a violation of the elementary 
canons of justice. In short, it was argued that the well-tried 
methods for ensuring that government should be servant 
and not master are being abandoned. 

The practice of delegation was supported on the ground 
of necessity. Legislatures, it was said, have neither the time 
nor the technical knowledge to make in full detail all the 
laws which the public now expects them to make. Democratic 
legislatures would have been completely overwhelmed and 
discredited long ago if they had not had the wit to limit 
themselves in many matters to the discussion and settlement 
of general principles of legislation, leaving the voluminous 
details to be filled in by the executive with rules and regula- 
tions. The Common Law courts are quite unsuitable 
tribunals for deciding the disputes which arise out of much 
present-day legislation. There are several reasons for their in- 
eptitude. Sometimes it is the sheer number of disputes which 
the judiciary with its present organization and procedure could 
not begin to handle expeditiously. Sometimes it is the 
highly technical issues which arise calling for expert know- 
ledge which the judges do not possess. Sometimes it is the 
judges’ lack of sympathy with the purposes of the legislation — 
purposes which the public wants carried out whether the 
judges approve of them or not. In short, according to this 



326 


DEMOCRATIC GOVERNMENT AND POLITICS 


contention, the nineteenth-century machinery of government 
will not meet the twentieth-century needs. Cautious 
experimenting over the last fifty years has produced the 
administrative process as a partial answer to the new needs. 

The debate subsided with the outbreak of war and the 
need to concentrate all energies on military objectives. It 
is being resumed on the return of peace with many new 
arguments made available to both sides by the experience of 
war organization. In organizing for total war, the demo- 
cratic governments relied heavily on the administrative 
process and developed it at a fantastic rate to a point far 
beyond its peace-time scope. The legislatures, while reserving 
to themselves the decision on a few great matters of principle, 
delegated the planning and management of the war to the 
executive. The laws which assigned to the population their 
several duties and responsibilities in the common effort were 
almost entirely made by the executive through rules and 
regulations and orders-in-council. Very few of the innumer- 
able disputes which arose between the governments and 
private interests in the war organization ever came before 
the courts. They were settled either by negotiation or by 
orders and directives emerging from the executive or from 
one of the many administrative boards and alphabet agencies 
which the executive set up to aid in the task of winning the 
war. 

This experience lends support to the view that the admin- 
istrative process is the inevitable instrument of large-scale 
governmental operations. At the same time, it is far from 
refuting the contention that the administrative process has 
grave dangers for liberal democracy. There have not been 
lacking during the war indications that government by 
administrative order and decision can easily get out of hand. 
The debate is likely to be sharper than ever. 

The place to be accorded to the administrative is one of 
the big issues facing democratic government. The time has 
not come to suggest a conclusion. It is much more important 
at present to try to understand what is involved. Efforts 
will be made to reduce it to its pre-war scope and therefore 



THE ADMINISTRATIVE PROCESS 


327 


some appreciation of that scope must be got. Its character, 
whether virtuous or vicious, must be estimated and that can 
only be done by seeing what it does and how it does it. 
Finally, it cannot be judged at all without some understanding 
of its causes. 

Its causes can be suggested at once leaving fuller verifica- 
tion to emerge from a discussion of its scope and character. 
The administrative process is the result of the great expansion 
in the activities of governments in the last half-century. In 
Chapter hi, a distinction was made between the negative 
state of the nineteenth century and the positive state of the 
twentieth century. In the negative state, laissez-faire was 
the ideal. Within a framework of order provided by govern- 
ment, each person was expected to take care of himself, 
either by his own efforts or in voluntary co-operation with 
others. Little was expected of governments. The legislature 
could itself make whatever small supplementary additions 
to or modifications of the Common Law were required. The 
laws, whether Common Law or statute, were adequately 
enforced by the courts punishing those who broke them and 
thus deterring the bulk of the population from infringing 
them. The technique, if not the aim, of government was 
negative. It contented itself with saying, “Thou shaft not.’’ 

In the positive state, government ceases to be merely an 
umpire calling fouls and retiring offending players to the 
cooler. It becomes a schoolmaster of the old school setting 
lessons which the citizens positively must learn. The aim 
of the teaching is to get people to do the things necessary to 
ensure minimum standards of health, education, safety, and 
economic well-being for all. The material set out in Chapter iii 
shows how numerous are the fields in which government is 
pushing the realization of one or other of these standards. The 
attaining of these standards is regarded as so important that, 
wherever possible, the government defines in great and precise 
detail the rules of deportment for well-behaved citizens in a 
complex society. For the same reason, the government takes 
vigorous steps to enforce observance of the rules and stand- 
ards. It is not regarded as sufficient to have the courts 
punish those who disobey; they must be made to obey. So 
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the government gets into a great deal of inquisitorial and 
supervisory activity after the fashion of schoolmasters. We 
are in the era of the positive state because the state is now 
concerned to get positive results, by laying on the rod if 
necessary. It says, “thou shalt,” and maintains a great 
inspectorial and enforcement staff to enforce its commands. 

The executive is the only branch of government equipped 
to put energy into getting concrete results. Wars, for 
example, are directed by the executive and not by legislatures 
and courts. So the growth of government activities and the 
shift in the part government is expected to play have aggran- 
dized the executive. The legislature sets the broad objectives 
of public policy. The executive uses its administrative 
establishment to expound these objectives in innumerable 
rules and regulations, and to enforce observance of such rules 
and regulations. The way in which this enlarges the dis- 
cretionary power of officials will be made clear by concrete 
illustration. The illustrations are actual instances of dis- 
cretionary powers found in one or other of the three countries 
in question. Comparable, if not identical, illustrations can 
be found in all three. The purpose is to indicate the nature 
of a common development and not to measure its scope in 
all or any one of the governments under consideration. 

Delegation of Legislative Power to the Executive 

The giving of discretionary power to the executive to 
make rules of law may be looked at first. In most present-day 
legislation, the legislature, for whatever reason, does not 
attempt to make the law in all its concrete detail. It 
sketches in outline the broad general principles and delegates 
power to fill in the details. Sometimes, as in the emergency 
legislation authorizing the executive to fight the war, the 
power delegated is very wide. For example, in Canada, the 
executive may make such orders and regulations as it “deems 
necessary for the security, defence, peace, order and welfare 
of Canada” as long as the emergency of war continues. 

Usually, the power given is limited to making rules under 
one particular statute such as the pure food law or the 
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income tax law. Even here, the power is sometimes stated 
generally, “to make such rules and regulations as are deemed 
necessary or expedient for the operation of this Act,” and 
not limited to making rules on certain specified and narrowly 
limited matters. 

Sometimes in Britain and Canada, the power is delegated 
to the cabinet. Such delegations can be readily identified 
as they are always exercised by order-in-council. Sometimes, 
it is given to a minister of a particular department, or to a 
board or commission outside the departmental structure 
such as the Transport Commission or the Minimum Wage 
Board. In either case, the rules and regulations so made 
are generally known as delegated, or subordinate, legislation. 
In the United States, the rule-making power may be conferred 
on the President, on one of the secretaries of state or on one 
of the many independent boards and commissions such as 
the Federal Trade Commission or the National Labor 
Relations Board. 

It will be recalled that the separation of powers imposed 
by the constitution of the United States reserves the exercise 
of legislative power to Congress. This might be thought to 
prevent all delegation to executive agencies of power to make 
rules and regulations. It does prevent the grant of wide 
general powers of legislation such as are occasionally given 
by the legislature to the executive in Britain and Canada. 
But the Supreme Court has always upheld the validity of 
the delegation of clearly defined and limited powers to make 
detailed regulations. In this way, room has been made within 
the constitution for extensive subordinate legislation by the 
executive. 

It is impossible to give, in a short space, any accurate 
impression of the scope and extent of the practice of sub- 
ordinate legislation. Half the statutes of the British Parlia- 
ment in the nineteen-twenties gave such power to the 
executive. Over one hundred statutes, being almost half 
the statutes of the Parliament of Canada in force in 1933, 
contained provisions authorizing subordinate legislation. In 
sheer bulk, the annual output of subordinate legislation 
greatly exceeds the output of the legislature. 
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Even in what are called normal times, the number of 
pages of orders-in-council, rules, and regulations put out 
by the executive under a statute generally far exceeds the 
number of pages covered by the statute itself. In periods 
of emergency, legislative law-making is completely dwarfed 
by executive rule-making. The rules made in one year under 
the Agricultural Adjustment Act, one of the Roosevelt New 
Deal measures for meeting the great depression in the United 
States, covered more pages than all the laws relating to agri- 
culture passed by Congress since the founding of the Repub- 
lic. The rules made under the National Industrial Recovery 
Act, another of these measures, in the two years of its exis- 
tence, filled 10,000 pages. The emergency of war carried this 
development to hitherto unimagined lengths. 

Obviously, no legislature could begin to debate and enact 
a fraction of the rules which emergencies call for. But even 
in the normal activities of present-day governments, the 
legislature cannot find time for much of the detailed law- 
making. The terms on which the citizen can use the facilities 
of the post-office, for example, depend much more on regula- 
tions made by the postmaster-general than on laws made by 
the legislature. These regulations determine what shall be 
mailable matter, fixing the size and weight of packages. 
They provide for determining what is dangerous, immoral, 
or fraudulent matter and for prohibiting transmission of 
such matter through the mails. They also fix, among other 
things, the conditions of the issue of money orders and postal 
notes, of the registration of letters, and of the insuring of 
parcels. Of course, the legislature could take time to make 
these rules for the post-office but only at the expense of 
deliberation on other matters. The upshot is that in many 
fields of legislation the legislature debates and fixes the general 
policy and the administration makes the rules that are 
thought necessary to carry out that policy. 

Many of the questions to be decided in making post- 
office regulations require special knowledge. The size and 
weight of parcels and the scope of insurance and special 
delivery facilities, among other things, can only be fixed by 
those who have had considerable experience in the post- 
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office business and know the general conditions in which it 
has to be carried on. Whatever regulations are made must 
be approved and issued by the postmaster-general but they 
are not made by him. They are made by the permanent 
civil servants who do the work of running the post-office. 

Often the question of what the details of the law should be 
depends on expert technical or scientific knowledge. Legis- 
latures are not chosen for their scientific attainments, and 
experts in the civil service must be relied on. If legislation 
to control the sale of poisons to be used in combatting insect 
pests and plant diseases is thought necessary, as it generally 
is, the question what poisons are effective for the various 
pests, which ones are injurious to plants and animals, what 
percentage of ingredients and what standards of purity should 
be insisted on must be worked out by experts. All these 
matters are normally fixed in detail by subordinate legislation. 
Scientific knowledge has been applied, in one way or another, 
in most spheres of economic and social life and when govern- 
ment intervenes in such spheres, it must master the elements 
of science involved as well as take account of economic and 
political considerations. 

Moreover, when the government undertakes to regulate 
economic matters it must bring a wide knowledge of economic 
facts to its decisions. The legislature decides, for example, 
that employers of labour must pay minimum wages and must 
be content with a maximum number of hours of work per 
week from each employee. But conditions vary so widely 
in different industries that a single standard of minimum 
wages and maximum hours of work cannot be fixed for all 
industries and all kinds of employment. So it is left to the 
administrative agency which is to enforce the legislation to 
prescribe by regulation the exact minima and maxima for 
each of the scores of different trades and industries involved. 
The proportion of apprentices and learners to be allowed in 
each trade, the minimuib. scale of payment to them and to 
handicapped or partially disabled employees as well as many 
other matters are similarly fixed. The complexity of industry 
and economic life generally is such that the legislature has 
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to leave most of the detail of the regulation of economic life 
to civil servants under the supervision of the political 
executive. 

The intricate regulations which we have seen to be neces- 
sary in one sphere of government activity after another can 
hardly ever be laid down once for all. In some instances, it 
is by no means clear what should be done and the regulations 
must be tentative and experimental. In other instances 
such as the minimum wage and income tax laws, the interests 
being regulated discover loopholes in the regulations, and these 
must be plugged by changes in and additions to the regula- 
tions. In any field of regulation, new circumstances and new 
conditions not contemplated when the law was made emerge 
from time to time and the rules must be adjusted to them. 
That is to say, much of present-day legislation is continually 
in a process of adjustment and change. Adjustment can be 
made best by a body which can act quickly at any time and 
which is close to the experience gained in trying to make the 
law effective. This is another reason for lodging powers of 
subordinate legislation with the administration. 

It is clear that the political executive, the cabinet or 
President, is no more able to make all these regulations than 
is the legislature. Subordinate legislation generally issues in 
their name and, because the civil service is under their 
command, they can modify or veto proposed regulations at 
any time. If an influential body of opinion is aroused over 
a piece of subordinate legislation, it will be able to get the 
political executive to examine carefully the content of the 
rules and regulations and perhaps to modify it. Short of 
insistent and convincing external pressure, the political 
executive accepts without much question what its informed 
and expert advisers propose on the details of subordinate 
legislation. Keeping this qualification in mind, it will be 
convenient henceforth to speak of subordinate legislation 
being made by the administration, meaning civil servants 
in government departments or in the independent boards and 
commissions sometimes set up to assist in the administrative 
process. 
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Because it is often left to civil servants to say how the 
general principles declared by the legislature shall be applied 
to concrete situations, they have a substantial discretionary 
power to determine how the law shall bear on individuals and 
groups. In fact, it is often impossible to say who will be 
affected in what ways and how much until regulations have 
been framed and issued. So lobbies and pressure groups 
are almost as much concerned with the deliberations of the 
administration in framing regulations as they are with the 
deliberations of the legislature. With a vital interest in the 
way civil servants exercise their discretion, the pressure 
groups likely to be affected are always seeking access to the 
administration to present their suggestions and protests. 

For example, when regulations are to be made under the 
minimum wage law a large number of employers’ organiza- 
tions and several trade unions are likely to ask to be heard. 
For every exercise of a power of subordinate legislation, there 
is a cluster of interests with representations to make. They 
try to persuade the civil servants, or the political executive, 
or both, how the discretion should be exercised. The legis- 
lature, the representatives of the people, has no direct part 
in the making of these rules. What then ensures that the 
civil servants will exercise their discretion conformably to the 
public interest or the will of the legislature? 

In the first place, the legislature sets limits to the rule- 
making power and any rules which go beyond the power 
granted are invalid. If the minimum wage board which is 
authorized to fix minimum wages presumes to fix maximum 
wages as well, no one need obey the maxima so set. In the 
Anglo-American system, it is always possible to refuse to 
obey subordinate legislation on the ground that the legis- 
lature never gave the necessary power to make it, and the 
courts are always open to test such a contention. In this way, 
subordinate legislation can be kept within the limits laid 
down by the legislature. 

The effectiveness of such a check depends on how clearly 
the legislature has specified the limits. We have already 
noticed the power given to the post-office department to 
make rules on certain specific matters. If the grant of power 



334 


DEMOCRATIC GOVERNMENT AND POLITICS 


Stopped with a specific enumeration of particular subjects, 
there would be reasonably clear limits set to the imaginative 
rule-making of the civil servant. But, to take a specific 
example, the Post Office Act in Canada — ^and many other 
statutes of the Dominion Parliament — goes on to say that 
the department may make such regulations as it “deems 
necessary and expedient for carrying this Act into effect.” 
Where this is done, the courts find it hard to say what the 
limits are except in cases of flagrant abuse. If the legislature 
wants to impose sharp control, it must be niggardly in the 
use of vague, general delegations of power. The signing of 
cheques in blank encourages profligacy. 

Secondly, the legislature can require — and often but not 
invariably does require — that subordinate legislation shall 
be laid on the table of the legislature within a stated time 
after it is made. In this way, the legislature knows what 
regulations have been made and can find opportunities of 
debating those it does not like. It can, if it so desires, enact 
a law repealing any or all subordinate legislation. It can go 
further and repeal the delegation taking all rule-making 
power away from any department. 

However, in practice, little use is made of the opportunity 
and regulations are rarely taken off the table. There are so 
many of them and their subject-matter is so complicated 
and technical that busy members of the legislature prefer 
to allot their time to matters which pay larger dividends 
in public attention. In spite of this, it would be wrong to 
conclude that the check is ineffective. If outrageous regula- 
tions are made, they will be debated in the legislature and 
someone will have to answer for them. So the administration 
always keeps one eye on the legislature when framing 
regulations. 

Thirdly, the political executive which controls the civil 
service is the instrument of the ruling political party and the 
parties are responsive to electoral opinion. Therefore, the 
cabinet or President is concerned with the content of sub- 
ordinate legislation. Proposed regulations which if enacted 
might rouse significant sections of opinion are likely to get 
careful scrutiny by or on behalf of the political executive. 
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One of the best indications of what reactions can be expected 
is the attitude of interest groups. There is thus close con- 
sultation between the executive and pressure groups when 
controversial regulations are being framed or amended, 
which provides the most continuous check on subordinate 
legislation. The nature of this consultation will be considered 
more fully at a later point in this chapter. For the moment, 
it is enough to see that there are some checks on subordinate 
law-making by the executive. 

Administrative Enforcement of the Law 

When subordinate legislation enacted under the powers 
given in a particular statute has defined with some exactness 
what individuals are to do or refrain from doing, the executive 
is ready to enforce the general policy laid down by the 
statute. As already explained, the requirements of the 
positive state often cannot be met merely by having the 
courts impose fines or imprisonment on those who infringe 
the regulations. The framers of the general policy are 
not so much concerned to punish offenders as to ensure that 
the regulations will be obeyed and thus achieve positive 
results. Accordingly, the legislature often arms the executive 
with still further powers. 

In many of the functions of government outlined in 
Chapter lii, the administration is authorized to employ 
inspectors with power to enter premises and conduct investi- 
gations to see whether the law is being obeyed. Where 
particular trades and businesses are being extensively 
regulated, the legislature usually authorizes the adminis- 
tration to require individuals or corporations engaged in one 
of these businesses to take out a licence. If inspection shows 
serious infringement of the law, the licence may be cancelled 
or suspended and the right to engage in that particular 
business taken away. These are powerful weapons for 
compelling obedience. 

For example, in enforcing pure food laws, the government 
does not wait until the poisoned consumer of canned meat 
starts an action in the courts against the manufacturer. It 
establishes a licencing system and either installs inspectors 
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in the factories or has them make periodic visits and sample 
inspections to see that the law is being obeyed. It may 
cancel the licence if there are persistent infractions. 

This and similar techniques have a very wide application. 
It is not now regarded as satisfactory that those who care- 
lessly allow disastrous fires to break out should be punished 
after the event. The victims can sue the culprit for damages 
but too often this is just the old precaution of locking the 
stable after the horse is stolen. The culprit has not the means 
to make good the damage he has caused. The community is 
reaching for an enforced standard of safety and the legis- 
lature authorizes the government to employ fire inspectors 
to enter premises and insist on a minimum of precautions 
against fire breaking out. Minimum standards of sanitation 
are not sufficiently enforced by keeping the courts open to 
punish those who ignore the sanitary code. IMedical health 
officers are authorized to inspect premises and to placard 
those which they find are not reasonably fit for human habita- 
tion. Similar illustrations could be found in many fields 
of government activity. 

This is what is called administrative, as distinct from 
judicial, enforcement of the law. In discussing the Anglo- 
American judicial system we saw that judicial enforcement 
of the law is, by long tradition, punitive and compensatory 
rather than preventive. It punishes wrong and does not 
try directly to compel people to do right. Administrative 
enforcement does try to prevent wrong being done. It is 
no exaggeration to say that this can be a colossal task if it 
is undertaken in many branches of human affairs. In part, 
it explains why the negative state could get along numbering 
its judges in dozens while the positive state must count its 
civil servants in tens or hundreds of thousands. It also goes 
far to explain the increasing inroads on the constitutional 
principle of the Rule of Law, referred to in earlier chapters. 
This principle was explained as ensuring that government 
officials could not impose burdens on the citizens by their 
own decision but could only do so through the decision of 
a court that the law justified the burden. With few excep- 
tions, this principle ruled in the era of the negative state. 
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In the last fifty years, the exceptions have eaten deeply 
into the principle. The owner of premises may find them 
closed without the courts having decided the issue whether 
they are reasonably fit for human habitation or not. In 
other instances, licences may be revoked by administrative 
decision without any right to refer the matter to judicial 
decision. Importers of goods from abroad cannot escape 
from the customs officials to the courts with their grievances. 
Foreigners who entered the country unlawfully may be ex- 
pelled from it by administrative order without being able to 
get their case before a court. These are but a few instances 
drawn from widely different fields, in which the legislature 
in one or more of the countries under discussion has conferred 
the power of deciding disputes on the administration. The 
agencies or officials which possess such powers are generally 
called administrative tribunals. 

It may be that some of these instances of administrative 
power should be approved and others rejected. It is not the 
present purpose to suggest whether particular inroads on 
the authority of the courts to settle disputes are justifiable 
or not. The purpose rather is to examine the nature of the 
administratiye process and see the main reasons for its 
increasing use. This can only be done by considering still 
further instances of its use. 

Administrative Adjudication 

We have seen that the legislature often cannot make the 
law in detail for lack of knowledge of all the circumstances 
to which the law is to be applied. It lays down a general policy 
in terms of a standard of health or safety which it desires to 
be achieved. In a significant number of instances, it is recog- 
nized that the administration, for the same reasons, cannot 
make precise rules and regulations, and the legislature makes 
the best of it by authorizing the administration to apply the 
standard to particular cases as they arise. For example, it 
has long been found necessary to have laws regulating 
railways and other public utilities because of their monopoly 
position. Such enterprises, if unregulated, always produce 
a variety of abuses. They charge exorbitant rates, dis- 
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criminate between those who use the service they provide 
and give poor service with a take-it-or-leave-it attitude. It 
is clear enough, to take the case of railways, that the law 
should require them to act reasonably. But to define in 
advance what would be reasonable in all the possible circum- 
stances of railway operation is an impossible task. Thus, on 
these vital points, the legislature merely says that railways 
must charge reasonable rates, provide reasonable facilities, 
avoid unreasonable delay in transporting commodities and 
refrain from unreasonable prejudice against one shipper in 
favour of another. It then authorizes the Interstate Com- 
merce Commission or the Transport Commission, an adminis- 
trative agency, to apply these standards to particular 
complaints as they arise. 

In one sense, the Commission judges disputes between 
the railways and their customers, interpreting the law as 
stated in the standard of reasonableness set by the legis- 
lature. In another sense, the Commission makes law, not 
by general rules but by a special order for each case as it 
comes up. In fact, the experts on legal theory are not agreed 
as to whether these activities of the Commission are legis- 
lative or judicial. For present purposes, it does not matter 
which is the correct view. The essential point is that any 
body authorized to take all the circumstances of a particular 
case into account has important discretionary power to affect 
the rights of those who appear before it. 

In the United States for many years, attempts were made 
to regulate railways by minute rules of law interpreted and 
applied by the judiciary. They were not effective. In 
Britain for many years, the function of applying to partic- 
ular cases the^ vague standards mentioned above was left to 
the courts. This too was unsatisfactory and was abandoned. 
The body which is to enforce these standards on railway 
companies must know the technical ramifications of railway 
management and engineering as well as the part played by 
railway transportation in a diversified economy. The courts 
do not possess this expert knowledge. In the end, in both 
countries, the legislature delegated the power of regulating 
railways to a specialized administrative agency which devotes 
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most, if not all, of its time and energy to railway regulation 
and which can draw on the expert talent necessary. 

There are a great many other instances, always increasing 
in number, in which the legislature has authorized adminis- 
trative agencies to apply vague standards to particular cases 
and thus to modify the rights and liabilities of citizens. 
Such instances are most commonly found where regulation 
of some aspect of economic life is being undertaken. The 
legislature has a view of the desired result which it embodies 
in a standard. At the same time, it recognizes the impos- 
sibility of visualizing in advance the almost infinite number 
of different combinations of circumstances which may arise, 
and of making rules of law to cover them. 

In fact, law is not at all a suitable technique for regulating 
the innermost intricacies of human relationships. Regulation 
by fixed rules of law is only workable where you can specify 
particular kinds of conduct as undesirable and forbid them. 
It is one thing to enact a law making wife-beating a criminal 
offence. It is an entirely different thing to lay down a 
complete code of fair and sympathetic treatment of wives 
by following which a man would fully honour the standard 
of conduct set by his marriage vows. If comprehensive 
regulation of marital enterprise ever becomes necessary, it 
will have to be done by an administrative agency with 
power to decide according to the particular circumstances 
of each case. 

Law can regulate the margins but not the minutiae of 
conduct. If the minutiae must be closely regulated, the 
appropriate technique is military discipline with every hour 
and every movement of the soldier subject to command. So 
where government regulation of a trade or business becomes 
very extensive, there are at least plausible arguments for 
government ownership and operation where the necessary 
discipline can be imposed. Administrative regulation of 
economic life of the order outlined in Chapter lii is a half-way 
house between free private enterprise subject to general 
rules of law on the one hand, and state ownership where the 
government gives all the orders, on the other. It is not yet 
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clear whether the half-way house can be made a permanent 
stopping-place. 

Thus there is today a large sphere where the courts no 
longer judge disputes because there is no law for them to 
apply. The judgments to be made in many fields of govern- 
mental activity involve discretion which has to be controlled, 
if it is controlled at all, by the political executive which, in 
turn, is responsible through the legislature, and/or the 
political parties, to the electorate. In this way, the dis- 
cretionary decisions made by administrative officials can be 
kept in touch with the policy which the legislature and the 
ruling political party want to enforce. 

Also, the discretion can only be exercised satisfactorily 
in many instances by those with expert knowledge. An 
administrative tribunal such as the Interstate Commerce 
Commission or the Transport Commission generally special- 
izes in one type of problem and can be staffed with experts. 
The judiciary has to deal with all sorts of disputes and cannot 
be expected to have a wide range of expertness in railways, 
sanitary engineering, and so on. Further, as already ex- 
plained in discussing the judiciary, the courts are sometimes 
unsympathetic to the aims of present-day legislation. Gener- 
ally speaking, the judges have had little sympathy with 
governments’ efforts to regulate economic life. The case of 
workmen’s compensation legislation is a sufficient example, 
although not the best one that could be given. This is an- 
other ground for limiting the jurisdiction of the courts in 
the kind of matters we are concerned with here. 

There is still another class of modem legislation which 
confers the power of settling disputes on administrative 
agencies to the exclusion of the courts. This is the legislation 
making provision for social services. Where it is decided 
that the government should make certain payments to those 
persons who suffer from particular types of misfortune, it is 
necessary, either by statute or by subordinate legislation, to 
define carefully the conditions on which persons can claim 
such pa5Tnents. For example, old age pensions are payable 
only to those who can show that they belong to a certain 
category of age, residence, need, etc. A claim for a pension. 
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or an application for cancellation of one now being given, 
raises issues which one might expect to be settled by the 
judiciary. However, almost invariably, an administrative 
agency such as an old age pensions board is given power to 
decide whether a pension should be granted or cancelled, 
reduced or increased in amount. 

The reasons for taking claims to social service payments 
away from the courts are several. Claims for and disputes 
over pensions, unemployment insurance benefits, and the 
like are very numerous. The judicial system with its cumb- 
rous, if not dilatory, procedure could not begin to handle 
all the claims and disputes which arise and the delays would 
amount to denials of justice. Most people who make such 
claims are needy persons and can afford neither delay 
nor expense. Accordingly, such cases commonly go to 
administrative tribunals which use a summary procedure 
adapted to the kind of cases arising and which settle all 
disputes without significant cost to the claimants. 

Encroachment of the administrative on the preserves of 
the judiciary is going on in many fields. It is everywhere 
related to the assumption of positive tasks by government. 
It is a response to the demands of the positive state for 
preventive rather than punitive action, for close collaboration 
between the making of law and the interpreting and enforcing 
of law, for expert knowledge, sympathetic interpretation, 
flexible procedure, and rapid decision in settling claims and 
disputes. It is impossible to give any meaningful statement 
of the extent of the encroachment beyond saying that there 
are scores of administrative agencies with powers of this 
kind in each of the countries under study here. The sig- 
nificance of the development can be stated most clearly by 
saying that the more complex the functions assigned to 
government, the more specialized administrative tribunals 
must be used to settle the disputes arising. 

The question arises how the administrative can encroach 
on the sphere of the judiciary in the United States, in view 
of the prominent place occupied by the separation of powers 
in the American constitution. We have seen that judicial 
power is vested in the judiciary and that neither Congress 
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nor the executive are entitled to intervene in the sphere 
reserved to the judiciary. However, Congress has presumed 
to grant to the executive powers which, on the surface at 
any rate, appear to be judicial and the Supreme Court has 
condoned the practice within certain limits. Congress can — 
and does — confer on the executive substantial powers to 
settle disputes despite the separation of powers. 

Although power to make the actual decision has been 
taken away from the judiciary in numerous instances, it 
would be misleading to think the courts have been deprived 
entirely of control over officials in the fields under discussion. 
Some control always remains with the courts. It is for the 
legislature to say how far the administration is to supersede 
the judiciary and the extent of judicial control depends on 
the statute in each case. If the official presumes to decide 
questions the statute does not empower him to decide, his 
decision is not binding and the courts will say so. For 
example, an adminstrative order for the deportation of A. B. 
as an undesirable alien under the immigration laws may be 
made. However, if A. B. claims to be a citizen by birth, he 
can always get the judiciary to decide this question of 
citizenship. For, while the administration has power to 
deport aliens, and may even have power to deport naturalized 
citizens in certain circumstances, it has no power to deport 
natural-born citizens. Every power of administrative decision 
is subject to limits, broad or narrow, and the courts can always 
be invoked to see that these limits are not transgressed. 

In many statutes which give the administration power 
to decide particular issues in dispute, provision is made for 
an appeal to the courts on pure questions of the interpretation 
of law. Generally speaking, the courts also retain power to 
examine the fairness of the procedure of administrative 
tribunals. If the tribunal fails to give a party notice of the 
proceedings being taken against him or an opportunity to 
tell his side of the story, the courts will, on request, set aside 
the decision against him. Also, if the decision is obviously 
and scandalously wrong it is generally possible for the courts 
to intervene. 
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But the courts rarely retain power to do raore than quash 
the decision. They cannot go on to try the case and give 
their own decision. In effect, they merely order the tribunal 
to retry the case. The reason for this is clear enough. The 
courts are experts on matters of law and fair play. The 
tribunals are the only competent experts on the substance of 
the matter to be decided by them. So judicial control is of lim- 
ited scope and, as a practical matter, can only be brought into 
operation in a small fraction of the cases decided by the 
tribunals. The administration has a wide range of discretion 
in settling disputes as well as in subordinate legislation. 

Administrative Boards and Commissions 

We should now be able to understand the current dis- 
cussions about the role of boards and commissions in present- 
day government. The powers discussed in this chapter are 
conferred on the executive. In Britain, they are, in almost 
all cases, conferred on one or other of the existing depart- 
ments of government and the minister at the head of the 
department is responsible to Parliament for their exercise. 
But in the United States and Canada, boards or commissions 
outside the regular departments are often — although not 
always — set up to exercise such powers, particularly when 
powers to hear and settle claims and disputes are involved. 

In setting up independent boards, the legislature takes 
the view that since the functions to be exercised resemble 
judicial functions, they should be exercised by bodies with 
some independence of the government of the day. Accord- 
ingly, these agencies are kept outside the departmental 
structure and they are not directly under the control of the 
President or the cabinet. In their every-day operations, 
they are more or less independent both of the executive and 
the legislature. Canadian examples are the Transport 
Commission, the Grain Commission, the Unemployment 
Insurance Commission and numerous provincial agencies 
such as public utilities commissions, workmen’s compensation 
boards, old age pensions boards and marketing boards. 
Equivalents of most of these can be found in the United 
States. Some of the more famous are the Federal Trade 
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Commission, the Interstate Commerce Commission, the 
Securities and Exchange Commission, the Social Security 
Board, and the National Labor Relations Board. 

There is in both countries widespread vigorous criticism 
of the powers and activities of these boards. In part, the 
criticism is aimed at their independence. They are not 
judges, members of an ancient profession sworn to uphold 
the law, yet they have independence of a kind accorded to 
judges. They are instruments for enforcing the policy of the 
legislature and the dominant political party, yet they are, 
to some degree, independent of both legislature and executive. 
The essence of the criticism, however, is that each of them 
is a government in miniature violating the doctrine of the 
separation of powers. For most, if not all, of these boards 
and commissions also have powers of subordinate legislation. 
They also have powers of inspection and investigation. They 
are authorized to launch and carry through prosecutions of 
offenders against the laws they are administering. In many 
matters, they are themselves the judges of whether indivi- 
duals are meeting the requirements of the laws and vague 
general standards they are administering. 

So a board is often, at one and the same time, law-maker, 
detective, prosecutor, judge, and jury. Those who make 
the law also interpret and enforce it. The board is likely to 
be biased in favour of the policy it is trying to enforce. Allow- 
ing a board or government department or anyone else to be 
judge of his own case leaves something to be desired. It is 
easy to point to instances of capricious, if not oppressive, use 
of this panoply of powers — ^abuses which advocates of the 
separation of powers have always feared. 

On the other hand, it is argued that this combination of 
legislative, executive, and semi-judicial powers in the hands 
of a board or commission is not likely to be seriously abused 
as long as the legislature has — ^as it undoubtedly has — the 
authority to take back from these bodies the powers it has 
given them. Up to a point, this argument is correct. It is 
correct only in so far as the legislature has a genuine alter- 
native. If it is necessary that we should rely ever more 
heavily on government to perform complex functions, and 
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if these functions can only be performed through the use of 
wide administrative discretion, the legislature has not a 
genuine alternative. It cannot abolish administrative agen- 
cies and powers; it can merely reshuffle them. 

The problem of keeping administrative discretion ade- 
quately under control remains acute even though the powers 
are always housed in a government department. Although 
the device of independent boards and commissions is little 
used in Britain, the same arguments are broadly applicable 
to the British situation. The same combination of discretion- 
ary powers is widely used there. The principal difference is 
that they are generally given to government departments 
rather than to independent boards and commissions. This 
diflference has one important consequence. In Britain, 
anyone who is dissatisfied with the treatment he has received 
at the hands of the administration can use what influence he 
has to get redress through political means. He may get 
members of Parliament to air his grievance in the House of 
Commons or he can seek direct access to the minister in 
charge of the department concerned. 

This may mean much or little in the cases of particular 
individuals. It does mean that discretionary administrative 
powers are always exercised in accordance with the views of 
the government of the day. Those who can move the ruling 
political party can influence the use made of the kind of 
powers we are considering here. But where the powers are 
in the hands of independent boards, there is no assurance 
that they will be so immediately responsive to the political 
pressures that can be exerted on the government. But it 
would be wrong to suppose that they are sheltered from all 
external pressure in the way in which judges are. 

Interest Groups and Administration 

Legislative and judicial control of the administrative 
process are not of themselves sufficient for keeping the 
administration from getting out of hand. From the point 
of view of the interests concerned in any particular aspect of 
administration, the legislature and courts are too remote 
and the methods of control too roundabout. Thus they 
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always want to have direct access to the administration to 
press their views and protests on the President or cabinet, 
or on the officials themselves. We have already seen that 
there is always a cluster of pressure groups wanting to be 
heard when subordinate legislation is being framed. Similarly, 
various interests always want to be heard when the adminis- 
tration has a discretionary power of making decisions in 
particular cases. 

Despite its emplo3mient of numerous experts in various 
subjects, the government is always conscious of inadequate 
knowledge about the complex matters it is undertaking to 
regulate. If it is regulating the manufacture and sale of 
agricultural poisons, it needs to gather information from the 
manufacturers, distributors, and users of these poisons. 
The government also knows that it is much easier to enforce 
its regulations if it can get the co-operation of the interests 
concerned. But this co-operation is not likely to be had 
unless the government takes the interests into its confidence, 
listens to their representations, and makes adjustments here 
and there in deference to them. 

Accordingly, the government generally welcomes the 
approach of the interests. The administration of many of 
the more complex activities of gdvemment today is carried 
on by close and continuous collaboration between the political 
executive, the administrative officials, and the various 
interests concerned. Generally speaking, there is as much 
collaboration of this kind where the administration is organ- 
ized under an independent board as where it is housed in a 
government department. 

It has been said that the essence of all legislation lies in 
its administration. Certainly the decisions taken nowadays 
by the administration under its discretionary powers are 
often the Antal decisions as far as the indmduals and corpora- 
tions affected are concerned. It follows that in so far as 
pressure groups find the administration accessible and re- 
sponsive they are better represented in government than if 
they had been allowed to elect representatives to the legis- 
lature. More than that, the influences which mould adminis- 
trative action are often decisive in determining the content 
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of a particular government activity. The interests which 
are well organized and recognized by the government get 
deference and consideration while unorganized interests do 
not. In administration, as in legislation, the importance of 
group organization clearly emerges. Interests must be effec- 
tively organized if they wish to make their weight felt in 
present-day government. 

There is a body of opinion which looks for salvation in a 
fuller organization of all the significant interests in the com- 
munity. It doubts whether democratic control of adminis- 
tration can be made eflfective through the legislature and the 
judiciary. It wants to develop direct connections between 
the branches of administration enforcing particular laws and 
the various sections of the public interested in those laws. 
In relation to any particular law or government activity 
some interests will want more vigorous administration and 
more extended application while others will want less. 
Under their pressure and counter-pressure, the adminis- 
tration can shape its action to a form which all the interests 
will accept and will co-operate in making effective. Demo- 
cratic government in this way will shed most of its coercive 
aspects and become a great co-operative enterprise in which 
all groups share in the administration of those activities 
which concern them. 

This proposal should not be too hastily branded as 
completely utopian. Trying to approach the administration 
via the political party, the legislature, and the political 
executive may involve a long and hazardous detour. There 
is little doubt that organs of direct consultation will increase 
in number and importance. Yet two cautions must be put. 
First, the experience of the United States with this kind of 
consultation is not wholly reassuring. Because of the number 
of independent boards and commissions and the inability of 
the President in recent years to co-ordinate and maintain 
control of all branches of the administration, administrator 
in the United States have had in many of their activities 
more freedom to respond to group pressures and to negotiate 
with the interests concerned than in Britain and Canada. 
In too many cases, the result has been that the most powerful 
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interests concerned with a branch of the administration have 
captured the administration for a time and diverted it to 
their purposes. 

Secondly, the interests immediately and consciously 
concerned with a particular field of government action are 
not the only interests with a stake in the matter. It is often 
thought that the only interests concerned with the fixing of 
minimum wages and maximum hours of work are employers 
and employees. In fact, everyone who is concerned with the 
level of prices for goods or with health or education has a 
lively interest in the matter. It is almost impossible to get 
all the interests with a stake in administrative decisions 
fairly represented. For this reason, control through the 
political parties, through the legislature and the political 
executive which alone represent the broad general and un- 
organized interests, is extremely important. 

If administrative discretion is to be kept under control, 
a combination of the older, more indirect, methods of control 
through the legislature and the political executive, and the 
newer, more direct, consultation between the administration 
and the interests affected must be used. The means by which 
the legislature and the cabinet or President control adminis- 
tration have been described in earlier chapters. It remains 
to indicate briefly how the interested sections of the public 
make contact with the administration. 

In Britain and the United States, when subordinate 
legislation is to be framed, it is standard practice for the 
department or administrative agency which has the matter 
in hand to consult the organized interests. Copies of the 
proposed regulations are circulated to the associations and 
their comments are invited. In the United States, it is 
common to arrange a conference or public hearing where all 
sides can make representations. In this way, the adminis- 
tration gets expert knowledge of the complexities it is 
expected to regulate. It may learn that certain of the 
proposed regulations are really unworkable, that others 
rouse violent opposition and attract little support. It hears 
all the objections before it acts, and decides what concessions 
or modifications it can afford to make. On the other hand, 
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the fact that the interests are consulted disposes them to co- 
operate even when the decision goes against them. And 
after the regulations have been enacted and put into effect, 
the interests keep in touch with the administration with 
complaints and suggestions. When a considerable experience 
of their operation has accumulated, discussions looking to 
their revision may be held. There is here a complex inter- 
action between rulers and ruled. 

In a less formal way through correspondence and inter- 
view with officials, pressure groups make representations 
about administrative decisions in particular cases. In the 
United States, officials often attend meetings and conventions 
of the various associations, addressing them on the policy and 
work of their department or agency. This is rarely done in 
Britain and Canada where officials are subject to closer check 
by the political executive, and generally refuse to discuss 
matters of policy in public. However, it was widely remarked 
in Canada in World War II that officials operating the war- 
time controls had little reluctance in meeting and discussing 
matters of policy with the groups subject to their regulations. 
It is not yet clear whether this was merely an emergency 
phenomenon or whether it marked the beginning of closer 
collaboration between the administrator and his public. It 
is clear, however, that it was a response to the wide scope 
and complexity of governmental regulation under the con- 
ditions of war. 

Wherever possible, the methods used by pressure groups 
to influence the legislature are used to urge their views on 
the administration. These methods are mostly informal and 
have not yet hardened into well-established practice. There 
is, however, one recurring pattern of consultation which is 
widely used — the advisory committee. This device has been 
described optimistically as the democratic answer to the 
challenge of the corporate state. The corporate state meets 
the problem discussed in this chapter by formally turning 
over the functions of government to associations or corpora- 
tions directly representative of interests. In the process, 
democracy disappears. The advisory committee, it is 
alleged, meets the need for giving representation to and 
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getting co-operation from the interest groups without 
destroying democracy. How is this accomplished? 

When the government is faced with a complex and ardu- 
ous task of administration aimed at realizing some objective 
of the positive state, it can set up a committee representative 
of the interests affected to advise the administrators. In 
so far as the interests are organized in active associations, 
persons who play leading roles in the associations can be 
put on the committee. Interests which are not organized 
can also be given representation. For example, a number of 
persons can be appointed to the committee to speak for 
consumers or for the general public. An advisory committee 
on railway regulation, for example, would give representation 
to railway management, trade unions, and to a wide range 
of interests which ship and receive goods by railway. Such 
committees, like the British monarch, have influence but no 
power to say what the administration shall do. They have 
the right to advise, to be consulted, and to warn. If they 
do their job, administration will be carried on under the 
watchful eye of representatives of those who are directly 
interested in what is being done. 

Through advisory committees, the administration can get 
quickly and in advance the reactions of various sections of 
the public on what it proposes to do. It can tap the practical 
experience and the expert knowledge which are essential 
to laking governmental regulation of complex affairs 
practicable. By consultation and discussion, it can also 
explain to the representatives of various groups what ends 
and purposes the government is trying to accomplish. In so 
far as it succeeds in educating these representatives they, in 
turn, will carry the explanations to their membership and 
the chances of getting co-operation from those who are to be 
regulated are increased. While the member of the legislature, 
among other duties, maintains liaison between the govern- 
ment and a territorial constituency, the member of the 
advisory committee maintains liaison between the govern- 
ment and a functional constituency. 

The positive state cannot accomplish what it is tr5dng to 
do unless it gets widespread co-operation as well as general 
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acquiescence from the public. The advisory committee is 
calculated to improve the quality of administration, to 
foster an atmosphere of co-operation and to make possible 
continuous scrutiny of the exercise of discretionary adminis- 
trative powers. It is on these grounds that the advisory 
committee is sometimes put forward as the democratic 
answer to the corporate state. 

Advisory committees are now widely used as instruments 
of the administrative process in Britain, the United States, 
and Canada and reliance on them is increasing. Generally, they 
are designed to give representation to interests, organized or 
unorganized. However, particular persons are often appointed 
solely because they possess knowledge which the government 
hopes to be able to use. Advisory committees are useful 
for the purposes indicated but they cannot be regarded as 
an adequate solution for the problems raised in this chapter. 
In practice, there is continual difficulty in getting able 
persons to accept membership and take an active interest 
in the work of the committee. This arises mainly from the 
fact that the committees are advisory only; they have no 
power to insist on their recommendatons being accepted, 
and interest therefore tends to flag. It can be maintained 
perhaps if the administration shows itself willing to accept 
any unanimous recommendation. But any such practice 
would turn the substance of power over to the advisory 
committee and this the administration cannot do. It takes 
great skill on the part of the administration to get useful 
results from advisory committees. 

The truth is that the organized interests want power and 
not merely influence in the matters that affect them. If 
provision is made by the legislature for the government to 
intervene in the struggle of conflicting group interests, those 
group interests want to have some share in the control of 
the administrative agency which tries to regulate the conflict. 
They have met with some success in this claim. For example, 
in Canada and the United States, it is quite common for 
administrative agencies which regulate employer-employee 
relationships to be composed of equal numbers of representa- 
tives of employers and employees with or without provision 
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for a neutral chairman or other members representing general 
public interests. Where the government undertakes to 
confer benefits on a particular organized interest, that 
interest wants to administer the scheme itself. So when the 
legislature provides for compulsory marketing of agricultural 
produce through a marketing board, the compulsory powers 
which only the legislature can confer are often delegated to 
boards mainly composed of producers of the particular 
products concerned. There is a marked tendency for the 
most powerful interests to try to capture the administration 
and turn the administrative process to their own purposes. 

The Significance of the Administrative Process 

This is not necessarily objectionable where the interests 
which get control are the only interests with a stake in the 
matter. However, this can only rarely be true. As we have 
already seen, there are generally wider interests involved. 
The existence of wider interests which are likely to be pre- 
judiced when administration is diverted to serve narrow and 
immediate interests is the reason for insisting on the primacy 
of control through the political parties, the legislature, and 
the political executive. It is also the reason for the demand, 
so insistent in the nineteenth century, that civil servants 
should be neutral tools obeying the hand of the legislature 
and political executive. The legislature and executive, it 
was contended, expressed adequately the common good and 
the national interest and there was no place for the imagina- 
tive civil servant with ideas of his own. Today, by contrast, 
there is a wide demand that civil servants have a positive 
constructive attitude towards their work, putting energy and 
even passion into the accomplishment of great tasks. 

This reversal of attitude towards the civil servant is the 
clearest possible indication of the great change wrought by 
the rapid growth of governmental functions and the develop- 
ment of the administrative process. Legislatures and execu- 
tives can no longer express the full content of public policy. 
The officials are given discretion to expound it in detail. 
They need, therefore, knowledge, imagination, and a strong 
will if much is to be accomplished. Yet when civil servants 
give a marked display of these qualities in their daily work 
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they are accused in many quarters of despotic ambitions. 
The question remains acute how civil servants can be 
genuinely creative and still kept under control. The admin- 
istrative process as sketched here is the result of tentative 
groping in the last thirty years for an answer to this question. 

It must be remembered, of course, that the civil servants 
who have a substantial discretion to exercise and who are 
expected to be genuinely creative are very few in number. 
They are generally senior officials standing close to the top 
of the hierarchy in each department. The vast majority of 
civil servants are, as the last chapter indicates, cogs in an 
impersonal organization, firmly clamped in a restricting 
routine with little chance to follow their inclinations or 
sympathies in their work. Indeed, it seems to be a general 
tendency in large-scale organization to impose a confining 
discipline on the many and to make overwhelming demands 
on a few for creative thought and action. The discretionary 
powers lodged with a few administrators merit the attention 
given to them here because the decisions they are expected 
to make are vitally important decisions. More and more the 
decisions taken in the course of administration affect the 
character of community life and the basic terms on which 
economic and social groups in the community live together. 

Accordingly, we often hear the charge that the higher 
officials of the civil service really govern the country. There 
is no doubt that the political executive relies considerably 
on these officials for suggestions on policy, on what to do in 
the public interest. But the final decisions must always rest 
with the political executive which is ultimately responsible 
to the electorate. The political executive must retain the 
support of a political party and it must take account of the 
views of organized pressure groups. The civil service is 
drawing closer to the formulation of policy but it is still a 
long way from governing the country. It is, however, 
undoubtedly true that if government is to be all things to 
all men, the executive (in the broad sense including President 
or cabinet, and civil service) must be vigorous, imaginative, 
and possessed of wide powers. The unsolved problem is 
how to maintain a powerful executive and at the same time 
to ensure its continued responsibility to the governed. 
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All the previous exposition and discussion has been meant 
to converge on this point. At the beginning, it was stated 
that the essence of liberal democracy is a determination that 
government shall be servant and not master. The con- 
stitutions under consideration were framed for that purpose 
in a day when little was expected of governments. It was 
explained that the fundamental role of political parties is to 
enable the governed to change their rulers peacefully, to 
keep power contingent on their approval, and to construct 
electoral majorities which will support certain general lines 
of governmental action. 

The great expansion in governmental functions in the 
last fifty years was sketched and asserted to have imposed 
great strain on the constitutions in question. In particular, 
it was seen that the ta'sks of the legislature and executive 
have been complicated immensely by the new burdens. A 
legal and judicial system whose procedures and traditions 
were firmly fixed before the great expansion in governmental 
functions and designed to support a negative rather than a 
positive conception of government was seen to be unsuited 
on a number of points for meeting present-day demands. 
The rise of pressure groups, the tendency to splintering of 
political parties, and the widespread dissatisfaction with the 
present system of representation were traced to the same 
source. The principal, although not the sole, effort to adjust 
these constitutions to the radically changed conception of the 
appropriate functions of government has been the develop- 
ment of the administrative process. 

However, if we are to appreciate the full impact of the 
growth of governmental functions on our political systems, 
the matter cannot be left at this point. The influences which 
have expanded the sphere of governmental action have also 
had pronounced centralizing tendencies. They have tended 
to shift to the central governments functions formerly carried 
out by municipal governments. In the United States and 
Canada, they have also tended to enlarge the functions of 
the national governments at the expense of state and provin- 
cial governments. Accordingly, it is necessary to look at 
the place of federalism and local government in the liberal 
democratic constitutions. 



CHAPTER XIII 


FEDERALISM 

There are a number of ways in which separate political 
communities can come together for common purposes. When 
several states confer together and agree on a common course 
of action in certain specified circumstances such as resistance 
to a common enemy, they are bound together by treaty or 
alliance. When they go one step further and set up a more 
or less permanent body of delegates or ambassadors to make 
detailed recommendations for carrying out the treaty or 
implementing the alliance, their association together is 
called a confederation. Such was the Congress finally 
set up by the American colonies in 1781 under the Articles 
of Confederation to fight the war against Britain. In a 
confederation, the common central body is merely a com- 
mittee for deliberating and advising the separate members. 
It has no power over the separate states in the association 
or over the citizens of these states. A confederation is little 
more than a “firm league of friendship,” from which the 
member states have a right to withdraw. 

The next further step is to give irrevocably to the common 
central body some portion of the authority hitherto exercised 
by each of the member states on its own account. When 
this is done, the central body becomes a government with 
power to act independently of its own volition and not 
merely a council of ambassadors. A new state comes into 
existence to which the citizens of the member states owe an 
allegiance and a duty of obedience. Such are the United 
States of America brought into existence by the constitution 
of 1789 and the Dominion of Canada created by Confedera- 
tion in 1867. Such unions are federal unions or federations. 
The member states or provinces are joined together not by 
treaty but by a constitution from which they have no right 
to withdraw. It is a marriage and not merely a casual 
alliance. 
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Yet, at the beginning at least, a federal union is merely 
a marriage of convenience — a practical business-like arrange- 
ment with no sentimental nonsense. The parties insist on 
retaining their distinct identities and personalities; they do 
not become one flesh. Of course, with the passing of time 
and the running of a common household, the marriage of 
convenience may be transformed into the kind of marriage 
that is made in heaven, where the identities of the several 
states are merged in an indissolubly united nation. 

If and when this happens, the desire for a genuinely 
independent status in the several participating states will 
probably disappear. If so, conditions will be ripe for the 
last step in political unification, the disappearance of autono- 
mous units and the reposing of all final governmental author- 
ity in a single central government. This is called the unitary 
state, of which Great Britain, incorporating the once inde- 
pendent communities of England, Wales, and Scotland, is 
an example. 

Why do separate political communities when uniting 
together sometimes prefer a federal to a unitary form of 
government? A federal system is always a compromise 
between two distinct, and sometimes conflicting, sets of 
political forces. First, there are the pressing common 
interests and purposes shared by the several states or 
provinces. The American colonies on the Atlantic seaboard 
had just won their independence from Britain and wanted 
to secure themselves against the assaults of any European 
imperialism. The British colonies in North America in 1867 
feared the aggrandizement of the United States which had 
emerged from the Civil War as a great military power. Such 
interests and purposes, among others, can only be protected 
by presenting a united front. They demand a union. 

Secondly, there is the desire of each of the uniting com- 
munities to maintain its identity and a large measure of 
independence. In part, this desire springs from the same 
mysterious sources as national pride and national exclusive- 
ness. Robert E. Lee, offered the command of the Northern 
Army at the outbreak of the Civil War, refused it saying he 
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could not draw sword against his native state, Virginia. 
His first allegiance was to Virginia and not to the United 
States. In part, the desire springs from very practical 
considerations. The conditions of life and the character of 
the people as moulded by history and the physical environ- 
ment vary greatly in the states or provinces contemplating 
union. 

No government which fails to take account of these 
differences will ever be regarded as satisfactory. A govern- 
ment which is locally controlled is far more sensitive to the 
factors of uniqueness than is a central national government 
which is far away and preoccupied with more general issues. 
The desire to limit the reach of a distant government is the 
main reason for a federal system. Lacking the urgent com- 
mon interests, there would, of course, be no union at all. 
But lacking the insistence on a guaranteed sphere of inde- 
pendence for each of the uniting communities, there would 
be no reason for a partial union — no case at all for a federal 
form of government. 

Federalism therefore is a dual form of government 
calculated to reconcile unity with diversity. It provides for 
a common government for common purposes, generally 
called the federal, or national, government. In the beginning, 
the common purposes mostly relate to external matters. 
The aim is to have a common policy vis-i-vis the rest of the 
world. The federal scheme also provides for the continuance 
of the governments of the several states or provinces in the 
federation preserving for them, against the world and against 
the common government they have set up, control of most 
matters of internal policy. The most important aspect of a 
federal system then is the distribution of powers and authority 
between the common government on the one hand, and the 
state or provincial governments on the other. Hoping to 
set at rest all later questioning of what this distribution really 
is, it is written into the constitution. This distribution of 
powers firmly established in a written constitution is the 
distinctive feature of federalism and makes many aspects of 
politics and government in the United States and Canada 
markedly different from those of Britain, a unitary state. 
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The Federal Distribution of Powers in 
Canada and the United States 

In considering the federal systems of the United States 
and Canada, the distribution of powers as laid down in the 
respective constitutions must be looked at first. It has 
already been noted that the constitution of the United 
States limits the powers of all governments and puts certain 
matters beyond the reach of either the state or federal 
governments. These matters are said to be reserved to the 
people. Leaving them aside, some important features of the 
distribution may be pointed out. Thirteen fully independent 
states met and agreed to give up certain specified powers to 
the common government. They insisted on retaining every- 
thing they did not expressly give away. So the national 
government has only the specifically granted or delegated 
powers, and those which are necessarily implied in order to 
give effect to those expressly granted. The constitution 
nowhere enumerates the powers reserved to the states. 
The states enjoy all the powers not granted to the federal 
government, expressly prohibited to the states, or reserved to 
the people. This was made clear by the passing of the Tenth 
Amendment in 1791. 

Article i, section 8, states the main powers granted to the 
United States. Many of these powers relate, directly or 
indirectly, to external matters: the raising and supporting of 
armies and navies, the declaring and prosecuting of wars, 
the regulation of commerce with foreign nations. In internal 
matters, the powers of the United States were mostly restrict- 
ed to the promotion of internal trade and commerce. It was 
necessary to guard against the states erecting tariff barriers 
against one another. The federal government accordingly 
was given power to regulate commerce among the several 
states. This famous interstate commerce clause, as it is 
called, has been the basis of much of the great extension of 
federal power through judicial interpretation. 

Because a common currency and a common standard 
of weights and measures were needed to promote internal 
trade and commerce, the federal government was authorized 
to coin money and to fix its value, and to fix the standards 
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of weights and measures. The powers to establish post- 
offices and post roads, and to grant patents and copyright, 
were, in part, aimed at the same purpose of facilitating 
commerce. The only power which might be thought to have 
wide general application in internal matters is the one au- 
thorizing the federal government “to provide for the general 
welfare of the United States” but the context in which it 
appears makes it doubtful whether any extensive power was 
intended to be granted thereby. 

A few powers are shared by both state and federal govern- 
ment: the levying of taxes, the borrowing of money, and the 
establishment of courts. Because the powers of the states 
are in the form of an unspecified residue, no enumeration 
would be likely to state them exhaustively. The making 
and altering of the criminal law and the laws of marriage 
and divorce are merely well-known instances of the power 
of the states to make diverse laws as they see fit. In 
fact, the states appear to be the sole authorities on most 
aspects of property, trade and commerce, and personal 
relationships. At least, so one would infer from a reading of 
section 8 of Article i and the Tenth Amendment. 

When the terms of union of the British colonies in North 
America were under discussion in the eighteen-sixties, 
seventy- five years of experience under the federal constitution 
of the United States were available for guidance. This 
experience had just culminated in a civil war which threatened 
to destroy the Union. The immediate, if not the underlying, 
cause of the Civil War had been the claim by the southern 
states of the right to withdraw from the Union. Because the 
powers of the federal government were specific powers 
delegated to it by the states, the seceding states claimed the 
right to withdraw the delegation. 

The Fathers of Confederation,ithe framers of the Canadian 
federation, wanted to make it clear from the beginning that 
such a claim had no semblance of right in the Canadian 

*The Canadian union of provinces established in 1867 has always been 
described as “Confederation.” This is an incorrect use of the term but it is 
sanctified by usage. It must be understood, however, that the Canadian union 
is a federal union and not merely a confederation. 
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federation. Indeed, some of them like Sir John A. Macdonald 
did not want a federal system at all but a unitary state with 
all authority in one national central government. So the 
British North America Act, the statute of the British Parlia- 
ment which established the Canadian federal system, tried 
to limit and qualify the independence of the provinces more 
sharply than the American constitution had limited the 
states. It was provided that the Lieutenant-Governors, the 
formal heads of the provincial governments, should be 
appointed by the federal government and that they should 
have the power to reserve provincial legislation for the 
pleasure of the federal cabinet. Also, the federal cabinet 
was given power to disallow within a limited time any laws 
enacted by the provincial legislatures.® Most important, the 
opening paragraph of section 91 of the Act, which authorizes 
the Dominion Parliament “to make laws for the peace, 
order and good government of Canada” on all matters not 
exclusively reserved to the provincial legislatures, was 
intended to make it clear that the residuary powers, the 
powers not expressly conferred on either Dominion or prov- 
ince, rested with the Dominion and that the provinces were 
to have certain specified powers (set out in section 92) and 
no more. All these provisions were calculated to show that 
the Dominion did not derive its powers from delegation by 
the provinces. No room was left for the provinces to argue 
that their independent status included the right to withdraw 
from the union. 

The powers which the Dominion was to exercise exclu- 
sively were set out in section 91. The twenty-nine headings 
in this section which purport to be illustrative only and not 
a definitive statement of the scope of Dominion power covered 
a wider range of matters than the corresponding list of 
federal powers in the constitution of the United States. 
They covered such aspects of external relations as a British 
dependency could expect to control on its own account. 

^This power is distinct from, and not to be confused with, the much narrower 
power of the courts to declare null and void acts of the provincial legislatures 
which purport to deal with matters reserved to the Dominion Parliament under 
section 91. 
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They went further than the constitution of the United States 
in conferring authority over commercial matters on the 
federal government. In addition to currency and coinage, 
they included the power to regulate banking, bills of exchange, 
interest, and legal tender. Furthermore, in authorizing the 
Dominion to make laws for “the regulation of trade and 
commerce,” they seemed to confer a wide power of regulating 
business and commerce. By an exception to section 92.10, 
the Dominion was given wide control over the transportation 
and communications industries. By section 121, the provin- 
cial legislatures were forbidden to interfere with freedom of 
trade between the different provinces. Reflection on these 
and other powers enumerated in section 91 indicates that the 
Dominion was intended to have a wider authority in relation 
to economic life than the federal government in the United 
States. 

Experience in the United States had shown that it was 
extremely unsatisfactory for the separate states to have 
exclusive control over the criminal law and over marriage 
and divorce. Accordingly, these matters, excluding the 
forms of the marriage ceremony which were left for provincial 
determination, were put in the sole control of the Dominion. 
On the other hand, to avoid the duplication of judicial 
institutions found in the United States, the power to con- 
stitute courts for the enforcement of both Dominion and 
provincial law was given to the provinces. 

Concurrent, or shared, powers to levy taxes and borrow 
money were conferred on both the provinces and the Domin- 
ion. In addition, concurrent powers over agriculture and 
immigration were provided for in section 95. 

This contrast is by no means an exhaustive discussion 

the division of powers between the Dominion and the 
provinces. It is designed mainly to show that the Fathers 
of Confederation intended, in the light of American experi- 
ence, to strengthen the Dominion vis-a-vis the provinces. 
But, in social and economic matters, what men plan and 
what ensues are often quite different things. Both these 
constitutions have been interpreted by the courts on almost 
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innumerable occasions since their adoption and it would be 
difficult for anyone, looking only at the text of the con- 
stitutions, to realize that they mean what the courts have 
declared them to mean. 

Except for one significant reversal of the general trend 
in the years immediately before the Civil War, the Supreme 
Court of the United States has steadily enlarged the powers 
of the federal government by interpretations given in 
disputes coming before it. By 1939, federal authority had 
been stretched to the point where it could employ a million 
dvil servants on its legitimate peace-time concerns. The 
Supreme Court, aided by the arbitrament of arms in the 
Civil War, has confirmed the indissolubility of the Union 
and enormously strengthened the position of the federal 
government vis-i-vis the states. Largely, but by no means 
entirely, through a liberal interpretation of the interstate 
commerce clause. Congress has been given a wide power to 
regulate trade and commerce and economic life. 

Judicial interpretation of the distribution of powers in 
the Canadian constitution has gone in the opposite direction. 
The decisions of the Privy Council over a period of fifty 
years have almost denuded of meaning the general, or 
residuary, clause contained in the opening paragraph of 
section 91, except for periods of great national emergency. 
It is by reliance on this clause in time of war that the Domin- 
ion substantially supersedes the provincial governments. In 
times of peace, however, the Dominion has been denied any 
substantial power under it. Thus the peace-time powers of 
the Dominion are almost wholly restricted to the matters 
specifically enumerated in section 91. Even here, the most 
general clause “regulation of trade and commerce,” has been 
very narrowly interpreted. Most laws for regulating eco- 
nomic life such as the manner in which particular trades and 
industries conduct their business have been held to be beyond 
the power of the Dominion and to be solely reserved to the 
provinces under section 92.13, “property and civil rights in 
the province.” Legislation providing for social services and 
social insurance has also been held to be a matter for the 
provinces under property and civil rights. 
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Indeed, section 92.13 has been so widely interpreted, and 
the general clause of section 91 so narrowly construed, that 
it can now be said, without any great exaggeration, that the 
residuary power rests with the provinces and not with the 
Dominion. The Privy Council has magnified the provinces 
while the Supreme Court of the United States has magnified 
the federal government. Although the Privy Council has 
confirmed the provinces in a wide range of powers, it has 
never said anything to support the right of the provinces to 
withdraw from Confederation. Nor has any province ever 
seriously claimed it. The high-water mark of provincialism 
is the claim that Confederation is a compact between the 
provinces and cannot be modified without the consent of all 
the provinces. 

It must not be thought, however, that the activities of the 
Dominion government in 1939 were less numerous and 
important than they were in, say 1875. On the contrary, 
they were vastly greater, having grown steadily since the 
beginning of the twentieth century. The Dominion did not 
attempt, in the early years of Confederation, to exercise all 
the powers which section 91 conferred on it. It was only 
when it began, from about 1900 on, to expand its activities 
that it ran into restrictive interpretations by the Privy 
Council. The decisions of the Privy Council have not 
prevented the Dominion from enlarging its activities but 
they have been progressively hampering as the demands for 
Dominion action grew. The Dominion could not have 
carried out during the depression of the nineteen-thirties 
measures comparable to the New Deal in the United States 
because the British North America Act, as interpreted by 
the Privy Council, reserved most of such measures to the 
provinces. The activities of the Dominion government have 
grown but not comparably to those of the federal government 
in the United States. 

Co-operation and Conflict within a Federal System 

The essential feature of a federal system is the co-existence 
of two governments with authority over the same territory 
and the same persons. Each of these governments is inde- 



364 DEMOCRATIC GOVERNMENT AND POLITICS 

pendent of the other. Each has a sphere in which it alone 
can rule and cannot be overruled by the other. At the launch- 
ing of the two federal systems under discussion, it was thought 
that the sphere of the federal government, on the one hand, 
and the sphere of the state and provincial governments, on 
the other, could easily be kept separate, that each of the gov- 
ernments would operate in an almost water-tight compart- 
ment. The matters committed to the federal government 
were few and appeared not to bear very directly on life in the 
different states and provinces.® The latter would control their 
own destinies without serious clash with one another or with 
the federal authority. 

This expectation too has been falsified by events. The 
Civil War in the United States revealed how the states could 
become dissatisfied with the policies of one another’s govern- 
ments and how one group of states could become so incensed 
with the policies of the federal government as to secede from 
the union. No subsequent issue in either country has 
threatened civil war but it has become more difficult, with 
each succeeding decade, for each government in the federation 
to carry on in isolation. There are a growing number of 
interstate and federal-state co-operative arrangements. 
These arrangements, or the lack of them, are often attended 
by bickering and quarrelling between the different govern- 
ments. To overcome the squabbling, the states are counselled 
either to have more and better co-operation, or to hand over 
further powers to the federal government so that one govern- 
ment will have control of the whole matter at issue. If 
present-day federalism is to be understood, it is necessary to 
see how this has come about. 

The American federation was founded when the Industrial 
Revolution was just beginning, and the Canadian Dominion 
was established before the full consequences of the Industrial 
Revolution had become apparent. To take only one aspect 
of it, the revolution in transportation and communications 
was still to come in 1789, and it was still in its early stages 
in 1867. In these circumstances, the states were of necessity 

^Henceforth, in this chapter, the word “state” is to be understood to include 
“province,” unless the context indicates the contrary. 
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very largely insulated compartments. People lived, not by 
buying and selling in distant markets beyond the boundaries 
of their own state, but by producing practically all their 
needs either on the family farm or in the local community 
close to home. 

Agriculture was still the basic industry and principally 
concerned with local markets. The manufacturing industries 
were still small and mainly occupied in supplying a local 
demand. Strict accuracy would compel many important 
qualifications on the description just given. Intercolonial 
and foreign trade was important on the Atlantic seaboard in 
1789 and in the remaining British colonies in North America 
in 1867, but it had not yet changed the general pattern of 
economic and social life. Most of the states, at the time the 
American federations were being launched, were relatively 
self-contained. 

Given security from foreign aggression, events in the sister 
states and in other parts of the world had but a limited 
impact on each state. Federal union aimed at providing 
security from foreign intervention and did so successfully. 
With the principal conditions of life determined within their 
own boundaries, the states could have a genuine independ- 
ence. There followed in each case a golden age of states’ 
rights and provincial autonomy. 

All the while, however, the onrushing economic trans- 
formation of the modem world was preparing the decline 
of this golden age. Free trade within the federation, improved 
transportation facilities, and rapid industrial and commercial 
expansion led to economic integration within the federation. 
In the place of the largely self-contained economies of the 
separate units in the federation, there grew a single unified 
national economy. Independence gave way to interdepend- 
ence. Today, if farmers in the agricultural states cannot 
sell their produce profitably, workmen in the predominantly 
manufacturing states suffer unemployment, companies fail 
to pay their expected annual dividends, mortgage payments 
due to persons in still other states go into arrears. The order 
of dependence of such events on one another will vary but 
it is at least clear that events which take place in one part of 
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the federation have an impact in every other part. In fact, 
each of the states has become part of a larger whole with no 
direct power over what happens to the whole. 

This momentous development does not of itself alone 
bring the several governments in the federation into closer 
contact, co-operation, or conflict. It was not the mere fact 
of the development of a world economy in the nineteenth 
century which brought national governments into conflict 
and war in the twentieth century. It was rather the fact 
that the people demanded, whether for adequate reasons 
or not, that their national governments should intervene, in 
economic and social matters that turned economic rivalries 
into political conflicts. 

So, within the federation, if governmental functions had 
remained limited to those of the mid-nineteenth century, the 
several governments would not always be coming across one 
another’s paths as they are today. It is the immense increase 
in governmental activities which produces intergovernmental 
disputes, demands for better co-operation between them, 
and arguments for enlarging the powers of the federal govern- 
ment, the government whose arm has the longest reach. 

Each government working within the sphere assigned to 
it by the constitution takes action which has repercussions 
in the spheres of the others. The federal government through 
its control of tariffs and currency and credit can affect eco- 
nomic conditions in each of the member states. There is 
scarcely any action it can take on these matters nowadays 
which does not affect some states favourably and others 
adversely. This was always true to some extent but it is 
more marked now than ever before. On the other hand, 
the actions taken, or neglected to be taken, by one or all of 
the states may affect profoundly the matters with which 
the federal government has to deal. 

Equally, action taken by one state government may affect 
some or all of the sister states. Government regulations 
covering the grading and marketing of produce in the state 
almost inevitably affect the trade of other states. Laws 
passed by one state to relieve debt-ridden farmers in that 
state affect creditor interests in other states. Moreover, 
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there are many matters on which the government of one 
state cannot hope to take effective action because some of 
the factors are beyond its control. If one state makes a 
levy on the industries within its boundaries for the mainte- 
nance of an unemplojmient insurance fund, it takes the risk 
that industries will shun it in favour of other states which do 
not follow suit, and where therefore the costs of production 
are lower. If the federal government is restricting credit, 
state governments cannot hope to take successful measures 
for expanding production and employment. 

These instances, which could be multiplied, show that 
there are many matters in which the governments in the 
federation should act in concert and unison. Failure to do 
so causes friction and inefficiency. To take a Canadian 
example, the Dominion government controls railway policy 
and subsidizes the railways (by meeting the deficit on the 
operations of the Canadian National Railways). The prov- 
inces build the highways and determine, through motor 
licences and gasoline tax, the conditions on which motor 
transport can use them. For the past two decades or more, 
the provinces have been subsidizing motor transport by 
failing to tax motor transport heavily enough to cover its 
proportionate share of the cost of construction and upkeep 
of highways. Motor transport takes advantage of the low 
costs of operation to take business away from the railways 
and thus to increase deficits on railway operation. Such a 
situation argues for a single co-ordinated policy of regulating 
all transportation facilities. This can be had only in one of 
two ways. Either all governments must co-operate closely 
in the matter or all authority over the regulation of transport 
must be transferred to the federal government. 

Experience has shown that it is extraordinarily difficult 
for all or most of the governments in the federation to 
co-operate steadily over an extended period. Each govern- 
ment necessarily re.sponds to the views of the public interest 
held by the ruling political party and the combination of 
interests supporting that party. Different parties and 
different combinations of interests may hold power in the 
different states at the same time. Interstate and federal- 
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state co-operation have been reasonably satisfactory in a 
number of matters but they have been mostly matters which 
could be settled once for all and did not require continuous 
administration. In the critical field of economic life, regula- 
tion must be continuous and it must be revised from time 
to time to meet changing circumstances. Also economic 
regulation almost always raises sharp conflicts of interests. 
Such conflicts are the stuff of present-day politics and the 
different governments in the federation are more likely to 
differ than to agree. 

If co-operation between governments will not meet the 
need, the alternative is to give authority to regulate all forms 
of transport, but not necessarily the building of highways, to 
the federal government. With a single government in con- 
trol, it can be hoped that a unified coherent policy can be 
worked out. The same argument applies in numerous 
fields. Because the provinces could not get together for 
concerted action in establishing separate unemployment 
insurance systems, they finally accepted an amendment to 
the British North America Act transferring power to estab- 
lish unemployment insurance to the Dominion. The best 
way, perhaps the only way, to get marketing legislation 
which is uniform, non-discriminatory and fully effective is 
to have it enacted for the whole country by the federal 
legislature. In almost every field where the actions of one 
government have serious repercussions in the sphere of the 
others, the plausible solution is to give the matter over to 
the exclusive authority of the federal government. 

The Trend toward Centralization 

Because the fields in which the various governments in 
the federation come across one another are now so numerous, 
many have concluded that federalism is outdated and 
obsolete. Because the separate states no longer have an 
independent economic life of their own, conditions beyond 
their control may at any time make their independence a 
sham. In fact, they become dependent on the federal 
authority. Whether or not this is correct, it is clear that a 
unified national economy under conditions of widespread 
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governmental activity and regulation strains towards politi- 
cal centralization. 

It would not necessarily be so if we could reverse the 
trend to ever-greater governmental functions. But the 
present-day conviction is that business and social life gener- 
ally must be extensively regulated by governments. When 
business is organized on a nation-wide scale with many 
businesses operating in every state, and when labour unions 
are national, if not international, in scope, the argument for 
nation-wide regulation of business and labour-capital rela- 
tions is very strong. Such facts as these reveal the signifi- 
cance of the enlarged interpretation of federal powers by the 
Supreme Court of the United States. It is a response to a 
need that is felt. And there is consternation in many 
quarters in Canada because the Privy Council has denied 
rather than responded to this need. 

Another urge to centralization is found in public finance. 
Here again the reasons are the same, the unification of the 
economy and the multiplying of governmental functions. 
In both Canada and the United States, many of the most 
expensive of the new functions of government are allotted 
to the states by the distribution of powers in the constitution. 
For example, highways, education, and the bulk of the social 
services are primarily their responsibilities. It is thought to 
be contrary to the interests of the country as a whole that 
there should be wide disparities in the number and quality 
of these services in the several states. 

Unfortunately, the capacities of the different states to 
raise the revenues needed to maintain these services at a 
uniform level vary greatly. Some can maintain a high level 
of services at moderate rates of taxation while others cannot 
do so even at very high rates of taxation. That is because 
some states have prospered while others remain chronically 
poor relations. In most cases, the plight of the latter is 
largely due to the poverty or lack of variety of their natural 
resources. Their condition is aggravated, however, by 
centralizing tendencies in the economic system. 

Within the free trade area which the federation main- 
tains, industry and commerce tend to locate in the areas 
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richest in wealth and resources. Manufacturing gravitates 
to the areas with the best resources of raw materials, indus- 
trial skill, and power in form of coal or electricity. Yet the 
manufacturing industries distribute their products to, and 
draw their profits from, all parts of the country. The number 
of products which are nationally advertised is an index of 
the scope of this business. A similar centralization occurs 
in the distribution of products. Chain stores and mail order 
houses with head offices in a particular state do a nation-wide 
business drawing to one point profits which formerly were 
made and kept by local merchants all over the country. Also, 
the financial institutions (banks, insurance companies, and 
trust and loan companies) located in particular areas do 
business in all areas. 

The net result is the pooling of wealth in the states already 
blessed by nature with rich resources or strategic position, 
enabling the governments of these states to tap the pools by 
corporation tax, income tax, and succession duties while the 
other state governments are denied comparable access to 
them. Thus the difficulties of the poorer states in finding 
tax revenues to support all the activities expected of them 
are intensified. 

There is one government, however, which has ready 
access by taxation to all pools of wealth in the country, 
wherever found. That is the federal, or national, govern- 
ment. The poorer states which find it difficult to finance 
their activities, and other interests which want a high level 
of government services, are tempted to argue that corpora- 
tion tax, income tax, and succession duties, the taxes which 
can skim the rich cream pooled by nation-wide business 
activity, should be solely in the hands of the national govern- 
ment. Economic centralization gives force to arguments for 
centralization of the taxation system. When the national 
government has collected large funds in this way, it should 
either make grants to the several states and provinces en- 
abling each of them to maintain the desired level of govern- 
ment services or it should itself take over from the states 
the more costly functions of government and administer them. 
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If either course is actually adopted, it eohances the im- 
portance of the federal government and diminishes the 
autonomy and independence of the state governments. If 
it is decided to give the federal government the sole power 
to levy and collect these most fruitful taxes and then to 
distribute some portion or all of the annual fund so collected 
to the several state governments, it is almost inevitable that 
federal control will accompany the grants. If the sums are 
large in amount, as they must be to accomplish their purpose, 
the authority which takes the odium of collecting them will 
not give a completely free hand to other authorities in spend- 
ing them. Control is usually secured by earmarking the 
grants for specific purposes such as highways, old age pen- 
sions, or unemployment relief. To earn the grant, the state 
governments must comply with the specifications laid down 
by the federal government covering the particular activity 
which is being aided. 

In the United States and Canada, such grants-in-aid, as 
they are called, have been in use for many years aiding 
various activities carried on by the state and provincial 
governments.'* In 1939, in the United States, federal grants 
made up about 15 per cent of the total revenues of the state 
governments. There were times in Canada in the nineteen- 
thirties when the federal grants-in-aid made up one-third of 
the provincial revenues. In some measure then, depending 
on their amount, these grants require the state governments 
to dance to the tune of the federal government which selects 
the pieces to be played and prescribes the tempo and manner 
of execution. 

This is not a serious interference with state independence 
as long as the aided activities are only a few of those in which 
the state governments are engaged. However, for reasons 
which cannot be gone into here, grants-in-aid have not thus 
far been signally successful in reducing the disparities 
between the financial positions of the various state govern- 
ments. So there is a strong body of opinion which presses 

*In Canada, they are in addition to, and not to be confused with, the iincon 
ditional Dominion grants or subsidies to the provinces provided for by the British 
North America Act. 
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for the other alternative of transferring some of the costly 
functions now performed by state governments to the federal 
government to be administered as well as financed by it. 
Such a course eases the financial difficulties of the govern- 
ments of the poorer states and puts them in a better position 
to carry the functions which remain to them. In recent 
years, it has been followed in the allocation of sole respon- 
sibility for several of the new social security measures to 
the federal governments. In so far as it is followed, it adds 
to the power and prestige of the federal government. 

Amendment of the Federal Constitution 

It can be seen from the examples given that the great 
extension in the activities and expenditures of governments 
sets going many centralizing tendencies in federal systems. 
If these tendencies continue and if they accelerate as they 
have in the past thirty years, the maintenance of a genuine 
federal system with its separate and exclusive spheres of 
governmental power may become impossible. In fact, there 
are numerous reasons for caution in supporting or acquiescing 
in these tendencies, which will be considered later. For the 
moment, it is important to remember that this centralization 
cannot take place merely because an electoral majority, and 
Congress or Parliament, happen to be in favour of it. In 
many cases, the constitution stands in the way, ensuring to 
the separate states the sphere of power which they presently 
possess. Generally, proposals for enlarging the power and 
responsibilities of the federal government require amend- 
ments to the constitution. 

Such amendments are not easily carried through. There 
are always elements in the community which resist even if 
they are no more than the state and provincial politicians 
who do not want to see the range of matters under their 
direct control narrowed. The richer states in the federation 
are generally reluctant to see the federal government move 
into the field of social security because this enables the 
poorer states to get services at their expense. In Canada, 
Quebec can be counted on to resist almost every increase of 
federal power because Quebec distrusts the use to which the 
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federal government will put such power. The English- 
speaking Protestant majority can dominate the federal 
government but it cannot control the government of Quebec. 
The citizens of federal states are increasingly involved in 
controversies over what amendments should be made to the 
constitution and in what ways. 

There has been a wide variety of proposals for amend- 
ments in the United States. All suggest additions to the 
powers of the federal government. Some go to the point of 
proposing abolition of the existing states and regrouping 
them into a much smaller number of regions. In Canada, 
the strains on the federal system became so great in the 
nineteen-thirties that a royal commission was appointed to 
inquire into the desirability of constitutional amendments 
to reallocate the powers and responsibilities of the provinces 
and the Dominion. The Sirois Commission, appointed in 
1937, gave two years of continuous study to the problems 
which had brought many provincial governments to the 
verge of bankruptcy and had caused unprecedented bickering 
between provincial and Dominion governments. Although 
they made some proposals for increasing the power of the 
Dominion to regulate economic life, their main recommenda- 
tions were primarily financial. A summary of these under 
five headings indicates the trend of thought nowadays on 
federalism. 

(1) The Dominion government should take over from the 
provinces sole responsibility for the accumulated public 
debt of the provinces. 

(2) In consideration of this, the Dominion should have 
some control over future borrowing by provincial 
governments. 

(3) The provincial governments should be freed from, and 
the Dominion government solely fixed with, the costly 
responsibility for relieving unemployment. 

(4) In return for relief from the burdens of debt and 
unemployment, the provinces should surrender en- 
tirely to the Dominion three great instruments of 
taxation: personal income tax, corporation tax, and 
succession duties. 



374 


DEMOCRATIC GOVERNMENT AND POLITICS 


(5) Those provincial governments which, after these adjust- 
ments, still had a gap between income and outgo 
should be given by the Dominion government an 
annual grant large enough to close the gap but subject 
to certain conditions designed to prevent abuse. 

These recommendations illustrate sufficiently the central- 
izing tendencies referred to. The reception given to the 
proposals of the Commission also shows how hard it is to 
make any progress toward drastic amendment of a federal 
constitution. A Dominion-Provincial Conference was called 
in 1941 to consider the proposals but it broke up in disagree- 
ment, if not in disorder, before it really got down to serious 
discussion. Later, the greater part of the substance of the 
above proposals was agreed to by the provinces as temporary 
expedients of war-time finance. But the agreements expire 
shortly after the end of the war and Dominion-provincial 
relations remain as unsettled as before. 

The methods prescribed for amending the constitution 
of the United States are not easy but they are at least clear. 
The difficulties of the Canadian federal system are magnified 
by the fact that there is no provision in the British North 
America Act or elsewhere which settles how Canadians are 
to set about amending that Act. As was explained earlier, 
certain necessary formalities are beyond doubt. The British 
North America Act can only be amended by the British 
Parliament and the British Parliament will always act on a 
request of the Dominion cabinet. Naturally, the Dominion 
cabinet will not make a request unless authorized by the 
Dominion Parliament. It is even clear that the Dominion 
Parliament would not presume to move an amendment which 
reduced the powers of the provinces until the approval of 
some at least of the provinces had been obtained. It is not 
clear how many of the provinces must consent or how that 
consent is to be obtained or how it is to be expressed. So 
whenever the desirability of any particular amendment is 
raised, discussion soon goes off on the procedure to be used 
for getting it. 

There have been numerous amendments of the British 
North America Act which need not be discussed here because 
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they do not settle the vital issue as to what is to be done 
when one or more provinces object to a proposed amendment 
to reduce the powers of the provinces. It is more useful to 
look at some of the opposing views. Those who object, in 
general, to a reduction of the powers of the provinces tend 
to uphold a view known as the Compact Theory of Con- 
federation. According to this theory, the constitution 
adopted in 1867 was a contract or treaty between the separate 
colonies which became parts of the new Dominion and, 
therefore, no change in the terms of the contract can be made 
without the consent of all the parties to it. In this view, the 
five provinces which later joined the original four are also 
parties to the contract. It is urged that no amendment 
reducing the powers of the provinces can be made without 
the consent of all the provinces. 

This is essentially a legal argument but most competent 
lawyers would deny its validity. It is sufficient to note two, 
out of the several, points of effective criticism on legal 
grounds. First, the terms of union which were written into 
the British North America Act were finally settled by the 
British government. While they followed, in the main, the 
Quebec Resolutions, a draft of proposals for union agreed 
on by the political leaders of the British North American 
colonies in 1865, they varied from them in important respects, 
and these variations were never referred back to the colonial 
legislatures to see whether they agreed with them or not. 
In other words, there were important terms which were 
never part of any contract. Secondly, neither the Dominion 
nor the provinces of Ontario or Quebec could have been 
parties to any pre-Confederation contract, because they 
themselves did not exist prior to Confederation but were 
first brought into existence by it. Furthermore, it is doubtful 
whether either Nova Scotia or New Brunswick could be said 
to have been parties to any contract that might have been 
made because, in neither case, were even the Quebec Resolu- 
tions referred to the legislatures of these provinces. The 
legal argument falls to the ground. 

However, if we speak in moral rather than strict legal 
terms, there is ground for saying that Confederation was a 
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compact, not between the several provinces but between 
the two races, English and French, which agjreed to associate 
together in the Dominion of Canada on terms of mutual 
tolerance and respect. The most important reason for a 
federal union rather than a unitary one was that a unitary state 
was entirely unacceptable to the French-speaking Canadians. 
They were willing to come in only on condition that matters 
affecting language, religion, and basic social relationships 
were exclusively reserved to the provinces. It might not be 
a breach of contract but it would be a breach of faith to 
insist now on withdrawing such matters from the jurisdiction 
of the provinces without their consent. 

This serves to explain another school of thought which 
holds that there are three different types of clauses in the 
British North America Act and that a separate method of 
amendment is appropriate to each. First, certain clauses, 
such as sections 53-4 prescribing how the Dominion Parliament 
shall proceed on financial legislation, deal only with the 
mechanics of the Dominion government and should therefore 
be amended on the motion of the Dominion Parliament 
without any consent of the provinces being required. Sec- 
ondly, there are certain fundamental clauses affecting rights 
of race, language, or religion which should not be capable of 
amendment without the consent of all provinces. Such 
clauses are section 92.12 (solemnization of marriage}, section 
93 (education), and section 133 (guarantee of bilingualism 
in certain aspects of public life). Thirdly, all other clauses, 
including most of the provisions of sections 91 and 92, and 
most of the other sections in the Act as well, should require 
only the concurrence of the Dominion Parliament and a 
majority of the nine provinces. This is the middle view and 
is perhaps the most widely held. 

At the other extreme, those who want it to be easy to 
enlarge the powers of the Dominion are inclined to urge 
that a simple majority in the Dominion Parliament should 
be the only prerequisite to asking the British Parliament for 
an amendment to most of the clauses of the British North 
America Act. But even here it is admitted that there are 
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certain fundamental minority rights which should not be 
modified without the consent of all provinces. 

In fact, agreement on this particular point is pretty 
general. The real dispute is over its application in detail — 
which clauses protect fundamental rights and which do not. 
It will not be easy to get general agreement on it. In any 
direct sense, the transfer of complete authority over social 
security measures to the Dominion does not abridge any 
right of race, language, or religion. Indirectly, however, it 
may, because if people come to look to the Dominion govern- 
ment as the chief architect of their security against the 
various mischances of life, relationships within the family 
and the local community will be affected in numerous ways. 
In Quebec, in particular, the place of the Church in the 
social structure would likely be profoundly modified. Thus 
Quebec is disposed to contend that most of the headings of 
section 92 are necessary for the protection of minority rights. 
There is a wide variety of views as to what are the fundamen- 
tal clauses of the British North America Act. 

There are, of course, still other views as to the appro- 
priate method of amendment. But enough has been said 
to show that different bodies of opinion come to different 
conclusions and make any early ag^reement on a method of 
amendment improbable. There is no prospect of an early 
end of the confusion arising in the Canadian federation from 
this source. 

It has been suggested already that, in some quarters, 
federalism is regarded as obsolete. In many of the problems 
with which government is expected to deal, no one govern- 
ment in the federation can act effectively alone. The attempt 
to act in concert involves so much bickering and delay that 
many problems are not met at all. What each government 
does affects the conditions facing the others. They often 
work at cross-purposes and this adds to the friction. Poli- 
ticians are not above using the distribution of powers to 
evade responsibility. To get elected to one of the legislatures 
in the federation they promise to do things which the con- 
stitution reserves to other legislatures, and then try to excuse 
themselves by blaming the constitution or the other govem- 
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ments in the federation. Therefore, it is urged that no 
reallocation of powers will sufficiently moderate the friction, 
the frustration, and evasion of responsibility. Those who 
hold to this view want the states to be abolished. 

The Money Cost of Federalism 

Associated with this conclusion are others who hold that 
there is a great deal of overlapping and duplication among 
the several governments adding unjustifiably to the ever 
mounting cost of government. They point to the fact that 
federal departments of labour, agriculture, health, and so 
on, are duplicated by state and provincial departments of 
the same name. They say that a country which has to 
support ten or fifty governments is ridiculously over-governed 
and that an immense reduction of government expenditures 
could be had by abandoning federalism altogether. 

Whatever may be the case for abandoning federalism 
in favour of a unitary state, it cannot be rested on this latter 
ground. The numerous departments of labour, agriculture, 
and health are not mainly engaged in duplicating one an- 
other’s efforts. Some duplication there is but its cost is 
negligible relative to the total expenditures of all governments 
in the federation. At any rate, this was the considered 
conclusion of the Sirois Commission which made a careful 
investigation of the charges of duplication and overlapping 
in the several governments in Canada. 

Furthermore, the sums which would be saved by abolish- 
ing state and provincial governments are such a small 
fraction of total expenditures of governments in the federation 
that it would not be worth the upheaval involved. The 
reason for this is that the cost of upkeep of legislatures, of 
the internal housekeeping of government departments, and 
of the salaries of civil servants are but a small part of the 
current expenditures of governments nowadays. The great 
outlays of governments are in regulating community life 
and in providing expensive services for the public. The only 
really effective way to lower the cost of government is to 
abolish some of the numerous activities outlined in Chapter 
III. As long as these acti\ities are to be maintained, the 
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abolition of nine or forty-eight legislatures and governmental 
establishments would not give any substantial relief to the 
taxpayer. 

This can be proved by looking briefly at the expenditures 
of governments in the Canadian federation. In 1936, the 
current expenditures of the Dominion government were 
$528 millions while the nine provincial governments spent 
a total of $248 millions. It is important to see on what this 
$248 millions was spent. It took $80 millions to meet interest 
and other payments on the debts of the provincial govern- 
ments arising from borrowing. Public education took $27.5 
millions, provincial highways $21 millions. Services to 
agriculture and various expenditures on conservation and 
natural resources cost $16 millions. Administration of 
justice and police claimed $10.5 millions. Expenditures on 
public welfare amounted to $72.5 millions. (Public welfare 
includes public health, upkeep of public institutions like 
mental hospitals and reformatories, mothers’ allowances, 
workmen’s compensation, old age pensions, unemployment 
relief, grants to hospitals, and child welfare.) Out of a total 
provincial expenditure of $248 millions, the services listed 
above absorbed $227.5 milfions, leaving only $20.5 millions 
to be accounted for. 

Of this remaining sum, about $3 millions went to the 
upkeep of the provincial legislatures, and salaries and expenses 
of provincial cabinet ministers. This leaves less than $18 
millions spent on what would be called in business language 
the running of the head-offices in the provincial capitals, 
viz., salaries of civil servants and the housekeeping expenses 
of the government departments. 

It is clear therefore that the high cost of government is 
due to the services which governments maintain and not to 
the salaries of civil servants and the upkeep of legislatures. 
If provincial governments were entirely abolished and the 
services they now supply taken over by the Dominion, the 
$227.5 millions spent on services would continue to be spent. 
The $3 millions outlay on legislatures and provincial cabinet 
ministers would be saved. But by no means all of the $18 
millions now spent on provincial administration would be 
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saved. To administer the services transferred to it, the 
Dominion would find it necessary to enlarge its civil service 
very materially. It would find it necessary to establish 
branch offices in most of the provinces to give detailed 
supervision to these services. Perhaps economies in adminis- 
tration would make it possible to save about half of this 
item. So the abolition of the provinces in 1936 would not 
likely have effected a reduction of more than |15 millions 
in total governmental expenditures (Dominion and provin- 
cial) of $776 millions. It would have given no perceptible 
relief to individual taxpayers. The cost of government 
cannot be reduced materially except by cutting down some 
of the costly services which governments supply. 

It might be, of course, that abolition of the provinces 
and putting one government in unhampered control of the 
spheres of action divided between the provinces and the 
Dominion would greatly improve the efficiency of govern- 
ment services and thus lower their cost substantially. The 
net gain to be had from having a single authority to regulate 
transportation, for example, might run into millions. But, 
at best, the reduction in costs so achieved would be a very 
small proportion of the total government expenditures. 

Is Federalism Obsolete ? 

The question whether the sprawling, poorly co-ordinated 
federal system is now obsolete, a mastodon blundering 
about in a streamlined age, is not so easily answered. The 
first consideration to be kept constantly in mind is that the 
prime cause of the present confusion in federal systems is 
the greatly augmented scope of governmental action. If 
governmental management of the life of the people in peace- 
time stays at the level we have experienced in World War II, 
there is little doubt that federalism is obsolete. The federal 
governments have run the war and decided almost every- 
thing connected with it. 

The state governments remained in a condition of sus- 
pended animation with no substantial sphere of independent 
initiative. They continued to perform most of the functions 
they had performed at the outbreak of war but decisions 
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at Washington and Ottawa left them little independent 
choice as to what they would do. Peace-time governmental 
operations of war-time magnitude would equally have to be 
directed by a single central government. State and provin- 
cial governments might remain as agents for carrying out 
the decisions of the federal governments but they would 
cease to be principals operating on their own account. 

However, if governmental activities can be stabilized at 
or around their immediate pre-war scope, there is still a 
great deal to be said for a federal system. The United States 
and Canada each cover half a continent. Few of the success- 
ful unitary states have covered an area greater than that 
covered by one of the larger states or provinces. It is 
extremely difficult for a single government to carry on a wide 
range of activities over so wide an area and carry them on 
effectively. 

The difficulty does not arise merely from the size of the 
territory; in fact, modem means of transport and communi- 
cation are overcoming the physical limitations of time and 
distance. It arises rather out of the diversity of conditions 
which mark the different parts of a continental country. 
It was pointed out early in the chapter that the conditions 
of life and the character of the people vary in the different 
states at the time of union. These differences are lessened 
as a common life is shared within the union over a considerable 
period of time but they still remain highly significant. 

The significant differences have become, in most instances, 
regional rather than state or provincial in character. It 
would not be contended that present-day differences between 
the conditions of life in New Hampshire and Vermont, 
Georgia and Alabama, New Bmnswick and Nova Scotia, 
Alberta and Saskatchewan are very marked. But there are 
distinctive differences between the New England region and 
the deep South, between the maritime region and the prairie 
region. Each of the federations in question is made up of a 
number of distinct regions. The people in each of these regions 
have common problems and a common outlook on many 
matters, and their problems and outlook differ markedly from 
those which form the identifying characteristics of other 
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regions. This is the point made by those who argue in the 
United States for the amalgamation of groups of states under 
a smaller number of regional governments. They are not 
arguing against federalism but for a drastic revision of its 
territorial pattern. 

It may be that some such revision will prove to be neces- 
sary if federalism is to be rescued from its present difficulties. 
However, there is no large support for such a revision at 
present and no agreement at all on what states, or parts of 
states, should be combined in the new regions. Only one 
thing is obvious ; provinces like Quebec which, as they stand, 
are distinct cultural entities would have to remain as they 
are. Whatever the outcome of suggestions of this kind, the 
important point for present purposes is the continuing 
diversity of conditions in a continental country. 

If a continental country like the United States or Canada 
were ruled by a single central government, that government 
would not be able to adjust all the laws it would have to make 
and administer to the varying conditions of the different 
regions. Laws — ^and even rules and regulations made under 
them — have to be framed in general terms. In discussing 
the civil service we saw that, under democratic government 
at least, there is a general insistence that laws should be 
administered uniformly with very little discretionary adap- 
tation to special circumstances. We also saw that there are 
deep underlying reasons for this characteristic of adminis- 
tration. 

In fact, uniformity of law, and uniform enforcement of 
it, are highly desirable as long as the laws are aimed merely 
at generally acknowledged anti-social conduct. The defini- 
tion of murder and its prescribed punishment should be the 
same everywhere and should be enforced impartially. But 
when government is regulating everyday life in great detail, 
diversity of rule and application to meet special circumstances 
is necessary. This is the reason for the development of the 
administrative process which, as we have seen, imposes a 
considerable strain on the constitutional safeguards of 
liberal democracy. 
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The level of minimum wages, the amount of the old age 
pension, the content of the public school curriculum should 
vary according to the general standard of living and the 
cultural and economic conditions of different areas. If 
general laws on these and a multitude of other matters were 
enacted and enforced uniformly across the country, there 
would be deep dissatisfaction over them almost everywhere. 
Uniformity in these circumstances is sterile, or disrupting, 
or both. 

The reason for adopting federalism in the first place was 
to arrest the reach of a distant government which is not 
trusted to take account of unique circumstances in different 
areas. As long as the federation with its autonomous states 
continues to exist, the legislatures of these states adapt the 
laws, partially at least, to the special circumstances of par- 
ticular areas. Consequently there is less need to rely on the 
administrative process and less strain on the constitutional 
safeguards than there would be if one central legislature 
made all the laws for the country. 

Half a continent cannot be governed by a highly cen- 
tralized machine in Ottawa or Washington. It would be 
necessary to try to decentralize administration by establishing 
regional offices under the direction of officials with discretion 
to adjust the laws to regional conditions. If any proof of 
this is required it is to be found in the growing recognition 
in Britain of the need for regional authorities which will 
stand midway between the municipal governments and the 
central government. Cautious experiments in this direction 
were begun during World War II. 

If such expedients are desirable in a tight little island 
like Britain with a homogeneous population and no great 
diversity of conditions, they would be inevitable under the 
continental conditions of government in North America. If 
the decentralization of government which federalism provides 
were abandoned, it would become immediately necessary to 
try to restore it in another form by setting up regional 
branches of the national government. 

*The difficulty is, that as long as govemmente are kept 
under control by the governed, there must be fairly narrow 
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limits to discretionary adaptation of laws to special circum- 
stances. The regional branches to which the central govern- 
ment would delegate some discretionary power could not be 
given enough discretion to make adequate adjustment. 
They could not begin to respond to the unique aspects of 
life in a particular region as fully as do the present state 
governments, each of which must follow the temper of its 
own particular electorate and does not need to concern 
itself with what is being done in other parts of the country 
except in a limited range of matters. 

The inability of the regional offices of the national 
government to adjust uniform nation-wide laws to varying 
regional conditions is not the only difficulty. Many problems 
with which governments are expected to deal are peculiar 
to a particular region and do not require action on a national 
scale. The national government would either deal with these 
inadequately or ignore them entirely. 

There are even now some matters over which federal 
governments have sole authority but which are of prime 
importance in only one or two states. For example, the 
Dominion Parliament has exclusive authority over sea-coast 
fisheries. This is necessary because sea-coast fisheries involve 
international negotiation and treaties which the national 
government alone can undertake. However, the only two 
provinces with a vital interest in sea-coast fisheries in the 
sense that they are the basis of livelihood of a substantial 
part of the population are Nova Scotia and British Columbia. 
These two provinces complain sharply that the Dominion 
government neglects the fisheries and misunderstands the 
problems of the industry. 

In the past, at any rate, there has been much substance 
in the complaint. If one compares the range of services 
provided for agriculture and the amount of scientific know- 
ledge brought to bear on agricultural problems by the 
Dominion with what the Dominion has done to assist the 
development of the fishing industry, the disparity is so marked 
as to require explanation. There are a number of explana- 
tions but most of them turn on one central consideration. 
Agriculture is an important industry in every province and 
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can claim at every stage a livelier interest and a larger 
sympathy at Ottawa than fisheries. What is a vital concern 
in ail provinces will always have a prior claim to that which 
is of serious interest to one or two provinces only. Farmers 
will always have more votes in Dominion elections than 
fishermen. 

Such a priority is not, in general, a just ground for criti- 
cism. But the fact that it exists, and is likely to continue 
to exist, does suggest that there should be, in a country of 
great diversities, provincial — or regional — governments. 
Wherever possible, these governments should have control 
over matters of unique concern to that area and they should 
have a substantial sphere of independent action. Where 
this is so, the electorates to which the governments are 
responsible will see to it that vital regional interests are not 
neglected. Energies will be harnessed to the tasks in hand 
and not exhausted in futile efforts to get distant governments 
to do what needs to be done. 

So while there are some spheres in which federalism is 
inefficient, there are more in which decentralized autonomous 
governments are necessary to efficiency. On these grounds 
alone it might be concluded that federalism is not obsolete, 
although particular federal systems may badly need revision. 
The principal consideration in favour of federalism, however, 
has not yet been stated. 

Federalism and Democracy 

In Canada and the United States with their marked 
sectional differences, it is extremely doubtful whether 
democratic government could be maintained at all except 
through the device of federalism. Democracy has been 
defined as government by consent. It has been urged that 
the greatest problem in a democracy is to construct electoral 
majorities which can agree on what the government should 
do. The problem grows more acute as the number of decisions 
to be made in the political arena increase. If all these decisions 
had to be made in the national arena, so many diverging 
sectional interests would be brought face to face on so many 
issues that it would be impossible to get a majority in the 
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electorate or in the legislature which would agree on how all 
these issues were to be dealt with. Federal, or national, 
politics in the United States and Canada have been immensely 
simplified by the fact of a number of lesser political arenas 
in which a great many issues are settled without ever rising 
to the level of national politics at all. 

It is not merely, or even mainly, that political squabbles 
are decentralized in the “insulated chambers” of the states. 
A lot of little fights may be as serious as one big one. The 
great triumph of federalism is that many matters which 
would cause the sharpest conflict if they were thrown into 
national politics cause little dissension when dealt with 
separately in each state. Ontario manages to settle educa- 
tional policy for Ontario with relatively little disagreement. 
Quebec manages to do likewise for Quebec, Yet, if educa- 
tional policy had to be worked out in national elections and 
by the Dominion Parliament for the whole country, the 
disagreement would be furious and the bitterness arising 
from it would radiate out into all aspects of Dominion 
affairs. Federalism enables many regional interests and 
idiosyncrasies to have their own way in their own areas 
without ever facing the necessity of reconciliation with 
other regional interests. 

Even as things stand at present, the clash of sectional 
interests in Congress is very marked. It helps greatly to 
explain why Congress often cannot reach a majority decision 
on what should be done in the national interest without 
log-rolling. If everything that is done by government in 
the United States had to be determined by Congress, Con- 
gress would exhibit far less unity of purpose than it does now. 

In Canada, the Dominion Parliament and government 
have been much blamed in the recent past for their failure 
to deal vigorously with serious matters such as the great 
depression of the nineteen-thirties. Their vacillation was 
not due merely to the constitutional limitations on the 
Dominion. It arose in part from the fact that deep cleavages 
among the Canadian people prevented them from producing 
electoral majorities which would support vigorous measures 
of a specific nature. 
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It might even be suggested that Mr. Mackenzie King 
has been able to govern long in Canada because he has been 
content to govern little. Other leaders like Mr. R. B. 
Bennett with more positive ideas could not win, or could not 
hold, the majorities needed to support their programme. 
The lack of national unity which is so obvious at times in 
Washin^on and Ottawa would not be cured but intensified 
by abolishing the federal system. 

The clearest concrete illustration appears in the course 
of events in Canada in time of war. Twentieth-century wars 
are national enterprises which require the national govern- 
ment to regulate minutely the most intimate details of life. 
Under the pressure of war, Canada, for the time being, 
almost becomes a unitary state. But even the fear of a 
common enemy is not enough to overcome the basic cultural 
diversity in the country. Quebec and the rest of the country 
cannot go along together in prosecuting a total war without 
disagreements which threaten to create irreconcilable factions. 
Separatist movements spring from the fact that, in time of 
war, the common government asks everybody to agree about 
everything. 

Abolition of the federal system would make what is 
now an expedient of war an every-day necessity. This would 
be disruptive in the extreme. While the war lasts, a number 
of divergences of sectional interests are kept in check only by 
a recognition of the overwhelming necessity of presenting 
a common front to the enemy. Once the war is over, the 
check ceases to operate. If it were not for the federal system, 
these divergences would clash in the national political arena 
and convulse the country as does the conscription issue in 
time of war. 

It has already been pointed out that in the United States 
and Canada the national political parties are federations of 
state and provincial parties. Each national party appeals 
to and gets support from persons and groups of diverse 
interests and attitudes across the country. Each manages 
to hold its heterogeneous following together because, up until 
now, national politics have been concerned principally with 
matters of general interest throughout the country and do not 
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go to the heart of matters on which regional interests and 
attitudes diverge sharply. These latter matters are mostly 
within the purview of state and provincial politics. If, 
however, it were necessary within each national party to 
come to agreement on these divisive matters, the national 
parties would scarcely hold together. 

Even now, a new party in Quebec is urging that Quebec 
must present a united front in national politics to protect 
her interests. If every item of what government is to do 
in relation to agriculture had to be decided in the national 
political arena in Canada, it is highly probable that an agra- 
rian party devoted to safeguarding the interests of prairie 
agriculture would emerge. It will be remembered that after 
the First World War and largely as a result of it, such a 
party, the Progressive party, did appear. There is thus 
some ground for suggesting that the two-party system in 
national politics in the United States and Canada has been 
made possible by federalism and that if federalism goes, it 
will go too. If, as has been contended, democracy and the 
two-part>" system are closely related, it would follow that 
democracy and federalism too have intimate connections 
in countries of continental extent. 

These are some of the reasons for suggesting a close 
connection between federalism and democracy. They fall 
short of conclusive proof. In any political situation, the 
factors involved are so numerous and so hard to estimate 
that all arguments and conclusions must be taken with a 
grain of salt. On the other hand, there does not appear to 
be any adequate ground for thinking that federalism is 
obsolete. It seems advisable to try to patch up the federal 
system. Any satisfactory patching, however, is likely to 
involve an increase in the powers of the federal government. 
There are a number of pressing problems of nation-wide 
scope which can only be dealt with adequately by action 
on a national scale. 

Also, when we say that people have come to think of 
themselves as Americans or Canadians as well as citizens of 
particular states or provinces, we mean that they have 
become conscious of sharing a wider range of common 
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interests with all their fellow citizens throughout the country. 
It is natural that they should look to the national government 
to protect and further these interests. 

As nationalism grows in strength, the particularism which 
marks the early stages of a federal system diminishes. But 
this point also must not be pressed too far. There is no agree- 
ment as to how far nationalism has overcome particularism in 
the United States and Canada. In so far as history affords any 
guide, it suggests that the creation of genuinely united 
nations out of heterogeneous populations is a long, slow 
process. 

It is not possible here to outline the structure of the 
state and provincial governments. Fortunately, it is not 
necessary, for present purposes, to do so. The main features 
of state constitutions and state governments in the United 
States are similar to those found in the federal constitution 
and government. Likewise, provincial political institutions 
in Canada are modelled on the British and Dominion pattern. 
The main point to remember is the one already stressed. 
The existence of numerous state and provincial governments 
in Canada and the United States gives government, as a 
whole, a different character than in Britain and raises a 
number of special types of political problems from which 
British politics are free. 



CHAPTER XIV 


LOCAL GOVERNMENT 

Up to this point, we have been considering central govern- 
ments which rule a wide territory operating from a single 
centre or capital. Even the state and provincial govern- 
ments in a federal system are central governments in this 
sense. It will be convenient here to refer to all central 
governments of whatever kind as senior governments, thus 
distinguishing them from a very numerous group of sub- 
ordinate, or junior, governments, each of which has a limited 
authority in a very narrow locality. 

Central governments have never been able to carry on 
all the activities wanted of government. They have been 
compelled to rely on a network of local governments which 
in the aggregate can scarcely be said to be of lesser importance 
than the senior governments. Municipal government, as it 
is generally called in North America, touches the lives of 
more people at more points than do the senior governments. 
The character of local government and its relation to the 
senior governments are important factors affecting the work- 
ing of government as a whole in any country. 

The Constitutional Position of 
Local Government 

The place of local government in the constitutional 
framework must be considered first. Local government is 
subordinate government. The city or the county, unlike 
the states or provinces in a federation, has no assured sphere 
of autonomy which the constitution protects.^ At any time, 
a law passed by the appropriate legislature may abolish 
local government, or modify or take away some of the powers 

^This statement is subject to some qualification in the United States where 
about one-third of the states have amended their constitutions to provide a 
defined sphere of “home rule” for the municipalities in the state In these 
states, the state legislature cannot intervene m this sphere at all without first 
getting the “home rule” amendment of the constitution repealed. 
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exercised by it. The whole structure of local government in 
Britain, the United States, and Canada has been created by 
statute. Without such statutes, the government of the city, 
town, county, or township could not exist legally. It would 
have no power to require citizens to pay taxes or shovel off 
their sidewalks, and no duty to maintain and repair roads, 
lighting, and sewage systems. These statutes prescribe in 
abundant detail how local governments are to be set up, how 
they are to operate, and what powers and duties they are 
to have. 

Thus, as far as the constitution is concerned, the local 
governments remain subject to the control of the legislature 
of the appropriate senior government. They have a sphere 
of operation in which they can do as they like, only because 
a discretion has been conferred on them by statute. The 
by-laws made by the municipal council are merely another 
kind of delegated or subordinate legislation and subject to 
the same controls and limitations as are the rules made by 
any of the subordinate law-making agencies described in 
Chapter xii. For example, if the city council makes a by-law 
requiring the banks to lend money to the needy at 3 per cent 
interest, no bank need obey the by-law and the courts would 
declare it to be invalid. The matters on which the city 
council has power to make laws are set out in detail in 
statutes of the legislature, and thus far regulation of banks 
and rates of interest has never been among them. 

In Britain, the local governments derive their authority 
from, and the limits of their powers are marked out by, 
Parliament. In the United States and Canada, the con- 
stitution assigns local government exclusively to the states 
and provinces. In the United States, the clauses which 
assign powers to the federal authority are silent on this sub- 
ject and therefore the power to create local governments and 
to exercise control over them is reserved to the states. In 
Canada, section 92.8 of the British North America Act gives 
to the provincial legislatures the exclusive power to make 
laws relating to “municipal institutions in the province.” 
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In neither case has the federal government any direct power 
over the municipalities. They are the creatures of the state 
or province.® 

It follows from this that the state or provincial legislatures 
cannot confer on the local governments powers which they 
themselves do not possess. In Canada, for example, rail- 
ways and telephone and telegraph lines connecting two or 
more provinces are solely subject to regulation by the 
Dominion Parliament. So the provincial legislature cannot 
give municipalities power to make special by-laws regulating 
level crossings or compelling telegraph and telephone com- 
panies to put their lines under ground. 

Indirectly, therefore, the Dominion Parliament can affect 
the safety and amenities of life in the municipality. On the 
other hand, the Dominion Parliament cannot relieve the 
railway companies of the obligation to obey local by-laws 
which are applicable to all residents in the area. Railway 
companies must pay local taxes on their property and take 
the same precautions as other people respecting fire and 
accident hazards. It is not always easy to apply these rules 
to particular situations.® The illustration suffices to show 
the complications which arise where there are three levels of 
government and not merely two. 

The dependent and subordinate position assigned to 
local government by the constitution tends to obscure one 
fundamentally important fact. Local government in the 
Anglo-American world is self-government. There is a long 
tradition that local governments are not to be district offices 
of the senior government but institutions through which 
local affairs are run by local people. For centuries in Britain, 
local government was run by a self-perpetuating local 
oligarchy. The country squires as justices of the peace 
governed the county. 

®In this chapter, senior government, in the singular, refers to the state or 
provincial government m the United States and Canada or to the central govern- 
ment in Britain 

•There have been numerous decisions in the courts defining with some exact- 
ness what local by-laws railways must obey and also how far the Dominion can 
intrude in municipal matters incidental to the regulation of railways, telegraphs 
and telephones 
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This system was introduced in the American colonies but 
it never became rooted there. Local government was rapidly 
democratized in America, and in the course of the nineteenth 
century in Britain, the justices of the peace were replaced 
by elected councils chosen by a local electorate and respon- 
sible to it. Local democracy is now so firmly established in 
popular estimation that no legislature would thinlr of using 
its constitutional powers to abridge it seriously. Local 
government has a wide sphere of autonomy guaranteed by 
political considerations and not by the constitution. 

So the statutes which prescribe the areas and kinds of 
local government invariably provide for the election of a 
local governing body or council by the residents of the area. 
The statutes also set out in considerable detail the range of 
matters with which the council has power to deal. The 
councils are responsible to their electorate and, generally 
speaking, to no other political authority. Of course, if 
corruption has been practiced in the municipal elections, an 
action can be brought in the courts to unseat the councillors 
involved. If the council exceeds its powers or fails to carry 
out duties imposed on it by law, redress can be sought 
through judicial proceedings. 

It is only in very unusual circumstances such as a default 
in payment on municipal bonds that the senior government 
can remove the local council or dictate to it what it shall do. 
It is true also that there are a number of specific matters to 
be discussed later in which the senior government has some 
power of supervision over local governments. These are 
relatively few and, generally speaking, the autonomy of 
local governments can only be interfered with by the appro- 
priate legislature amending the statutes which define the 
constitutions of the local governments. 

Contrasts between European and Anglo-American 
Local Government 

The practical autonomy of local government within the 
sphere marked out for it is regarded in Britain and North 
America as part of the natural order and therefore as scarcely 
requiring comment. It is by no means inevitable, however, 
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as the very different status of local government in continental 
Europe shows. Generally speaking — there are significant 
exceptions — ^the countries of continental Europe have no 
tradition of autonomy in local government. The absolute 
monarchies established strong central authority over local 
government. In the late nineteenth and early twentieth 
centuries, there was a trend toward municipal self-government 
in Europe. The coming of the dictatorships reversed the trend 
in many countries and made local government more than 
ever an instrument of the central authority. The relation- 
ship of central and local government in France under the 
Third Republic affords a fair illustration of the general 
situation in Europe before the rise of the dictatorships. 

A department of the central government, the ministry 
of the intenor, has as its special care the governing of the 
interior, the local areas of France. In some matters such as 
education, administration is entirely in the hands of the 
minister of the interior. The teachers are employees of the 
central government and the school is as much under its 
direction as is the local post-office. In other matters such as 
police, locally elected authorities participate to some extent 
but the powers of central direction are so strong as to leave 
only a shadow of local autonomy. The local police chiefs 
are appointed by the central government and may receive 
binding instructions from that source at any time. In still 
other matters, locally elected authorities have what appears 
on the surface to be a wide power to govern. Even here, 
however, the agents of the central government exercise 
continuous supervision and, on all major questions, bend 
local government to the desires of the ministry of the interior. 

The important units of local government are the depart- 
ment (roughly comparable to the county in Anglo-American 
countries) and the commune (which may be a rural area or 
a town or city). In all, there are eighty-nine departments 
and about 38,000 communes. The legislative authority of 
the department is a council elected by manhood suffrage. 
However, the council is far from having unrestricted powers 
of law-making in relation to its locality. As we have seen, 
the power of the purse is the best test of a legislature’s 
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authority. The council must pass the budget of expenditures 
but the central government has a wide power to say what it 
shall and shall not contain. 

Nor has the council the pre-eminence over the executive 
which we might expect a legislature to possess. The chief 
executive officer who administers the affairs of the department 
is not appointed by the council or responsible to it, nor is 
he elected by or responsible to the local electorate. The 
prefect, as this officer is called, is appointed by the central 
government and is solely responsible to the minister of the 
interior. If the prefect fails to enforce the laws made by the 
council in the way the council intended them to be enforced, 
or if the council drastically modifies the budget proposals 
submitted to it by the prefect, the dispute is resolved by 
the minister of the interior who may remove the prefect or 
even, in certain circumstances, dissolve the council and call 
a new election. 

The prefect has dual functions. On the one hand, he is 
the agent of the central government carrying out its orders 
and enforcing its laws in the department. On the other hand, 
he is the head of the local government of the department on 
whom the council has to rely to have its wishes carried out. 
The laws passed by the French Parliament confine the council 
of the department to a very narrow sphere and the prefect 
is expected to see that it does not act outside this sphere. 
So when the local aspirations as expressed by the council 
conflict with the policy of the central government, the 
prefect has to remember that his masters are in Paris and not 
in the locality. The department is an administrative area 
of the central government rather than a unit of effective local 
self-government. 

Within each department, there are a varying number of 
communes, large and small. Each commune has a locally 
elected municipal council with power to make laws relating 
to local matters. The council chooses one of its members 
as mayor and he is the chief executive of the commune. 
Once chosen, however, the mayor becomes substantially 
independent of the council. They cannot dismiss him or 
directly control him in the work of administration. In an 
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important sense, the mayor too is an agent of the central 
government. In matters which relate to finance, police, and 
public health, for example, his main function is to enforce 
decrees of the central government. In many others matters, 
he is subject to close supervision by the prefect who can 
suspend or remove him if he fails to carry out instructions 
from above. 

The council of the commune has a wider sphere of local 
independence than the council of the department. In the 
last fifty years, its power to make ordinances, or laws, has 
been slowly extended. But the range of its independent 
action is in no way comparable to that enjoyed by municipal 
councils in Anglo-American countries. In all the genuinely 
important fields of local government, its decisions are subject 
to modification by the prefect under certain circumstances. 
In particular, its freedom in matters of finance is very sharply 
limited. And recalcitrant councils which resist the tutelage 
of the prefect can be suspended, and sometimes dissolved, 
by the higher authorities. 

Although the French system of local government provides 
for the participation of locally elected councils, centralization 
is its most striking feature. Its character is not seriously 
misrepresented by charting it in the familiar hierarchical 
form. At the apex stands the minister of the interior, a 
member of the cabinet in the national government, from 
whom orders go to the prefects at the departmental level. 
The prefect, in turn, passes on edicts and instructions to 
the mayors who govern the communes at the base of the 
pyramid.^ Local government in most European countries 
before the era of dictatorships closely resembled the French 
system.® Dictatorship, of course, has everywhere enforced 
still more drastic centralization. 

Local government in Britain, Canada, and the United 
States presents the sharpest contrast to these centralized 
systems. It is decentralized. Within the wide sphere of 

^There are pther intermediate units and officers which need not be considered 
here- 

®Switzerland, where local government has a remarkable degree of autonomy, 
is a notable exception 
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operations guaranteed to them by law, the locally elected 
councils govern according to their interpretation of the 
desires of the local electorate. The next election determines 
whether they have interpreted local opinion correctly or not. 
Local government in close correspondence to local demands 
and needs is thus ensured. 

Not only do the municipal councils make what laws they 
think fit; they also appoint and control the officers who 
enforce these laws and carry on the work of daily adminis- 
tration.® While there is a steadily growing number of matters 
in which the senior government prescribes minimum standards 
which local governments must observe, the local governments 
are not obliged to placate officials of the senior government 
at every turn. No matter how dark a view the senior 
government takes of the behaviour of particular locally elected 
councils, it cannot suspend or dissolve them.^ If the council 
has exceeded its powers or violated the law, the remedy, in 
almost all cases, is an action in the courts. The only other 
course open to the senior government is to ask the legislature 
to amend the general law relating to local government. It 
hesitates to sponsor such a measure because that will bring 
it into collision with a general public opinion in favour of 
autonomous local self-government. 

Areas and Authorities in Local Government 

Local government requires the division of the country 
into areas, each with a separate authority or government. 
The number, variety, and configuration of these areas varies 
in each country. What these areas are depends partly on 
past history and partly on the needs and purposes of the 
present. The county has been a unit of government in 
Britain since early times and it was transplanted to North 
America. The county, or its equivalent, is found ever3rwhere 

®Some qualifications of this statement for the United States will be made 
later. 

“^Isolated exceptions to these statements can be found For example, in one 
or more Canadian provinces, the provincial governments are authorized by 
legislation to dissolve local councils in certain circumstances, and to compel local 
councils to obey the law Such powers as these are glaring exceptions to the 
general rule ana even where they do exist, little or no attempt is made to exercise 
them. 
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because of the pervasiveness of rural conditions in our past. 
There may also be smaller rural sub-divisions of the county; 
the township in the United States and Canada, and the rural 
district in Britain. These are now too small, either in area 
or in population, for many purposes and their importance is 
declining. 

There have always been units of urban government as 
well. The ancient English boroughs have a long history of 
local autonomy. The cities and towns of more recent origin 
in all three countries have been more or less completely 
separated from the counties or townships in which they lie 
and have been given charters of self-government. A few 
great metropolitan centres in each country are special areas 
with distinctive forms of government. In the United States 
and Canada, the configuration of the rural units and the 
names given them vary from state to state and from province 
to province. Nothing would be gained by attempting 
detailed description and comparison. 

The conditions and needs of rural government differ 
sharply from those of urban government, and every metro- 
politan area is in some measure unique. Accordingly, the 
governmental institutions are more or less adjusted to the 
differences and there is very little of a common pattern of 
local government even within a single country. The one 
great common characteristic has already been discussed. 
These units are all local democracies practising a wide 
measure of self-government in a specified list of matters. 
Also, they are all units of general government and not special 
areas for special purposes. The city council, for example, 
has to be a jack-of-all-trades, making decisions in most of 
the questions of local government which are reserved for local 
determination. 

In Britain, there are very few exceptions to the general 
authority of the county or city council in local matters. In 
the United States and Canada, however, there are numerous 
special areas for special purposes with separately elected 
governing bodies. These areas may or may not coincide 
with the boundaries of the town, city, or county. The most 
typical example is the school district for the purpose of 
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education with its board of trustees or board of education. 
In addition, in the cities and towns in many states and 
provinces, particular matters are often withdrawn from the 
jurisdiction of the general council and placed under the 
authority of special bodies like boards of health, police 
commissions, and public utilities commissions. 

The questions whether there shall be special authorities for 
particular purposes and if so, how they shall be chosen, are not 
left to local choice. They depend on the state or provincial 
legislation which establishes the structure of local government 
and defines its functions Local government, it must be 
remembered, is subordinate government and cannot frame 
or alter its own constitution.® 

Something will be said later about the significance of 
these special local authorities. At present, it is necessary to 
look at the characteristics of the general government of 
local areas. The legislative authority of the city, town, or 
county is always an elected council chosen by substantially 
adult suffrage. Although there are some matters in which 
the local electorate may, or must, participate in the law- 
making process by plebiscite, all laws relating to local affairs 
require a by-law by the council. The council also has some 
control over the executive and the administration. 

Structure of Local Government in 
Britain and Canada 

In Britain and Canada, this control is complete. The 
council is the executive as well as the legislature, the cabinet 
as well as the parliament. While the central legislature 
relies on one small executive committee for all purposes 
(the cabinet), the local legislatures set up separate executive 
committees for finance, public works, parks, public welfare, 
and so on. Each member of the council has a share in the 
control of one or more branches of administration. Each 
committee of the council occupies a position comparable to 
that of the minister in charge of a department of the central 

®In some states of the United States, the state legislatures authorize alterna- 
tive forms of structure and organization between which lof^lities are free to 
choose A range of choice may exist but only if the senior legislature permits it. 
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government. Indeed, if the chairman of a committee is 
vigorous and skilful, he may run the committee and thus be 
himself the equivalent of a minister. 

Each committee has a general oversight of administration 
but does not itself do the work of daily administration. It 
relies on a civil service, a body of appointed officials and 
employees, which is very numerous in great cities and almost 
non-existent in rural townships. In a large city, the com- 
mittees of council, like the ministers of large departments 
of the central government, must rely very heavily on their 
senior civil servants, restricting themselves to the larger 
questions of policy. In the smaller units of local governments 
where the affairs to be managed are few and relatively simple, 
the committees can — and often do — direct the activity of 
the civic employees in some detail. 

The point to be stressed here is that the municipal civil 
service, be it large or small, is responsible to a committee 
of the council, and through it to the council itself. The coun- 
cil not only makes the laws; either directly, or indirectly 
through senior officials under its control, it enforces the by- 
laws, hires and fires, purchases supplies, lets contracts, and 
generally conducts civic housekeeping. 

In the senior governments of Britain and Canada, the 
cabinet co-ordinates the work of the several executive 
departments, ensuring a degree of harmony in administration 
as a whole. In the local governments of these countries 
where each branch of administration is under the supervision 
of a distinct committee of council, there is need for co- 
ordination to prevent confusion anb cross-purposes. The 
problem is not a serious one until the urban form of govern- 
ment is reached. In the cities, it is met more or less effectively 
in a number of ways. 

The fact of interlocking membership in the various 
committees helps each committee to keep track of what the 
others are doing. Frequently, the finance committee is 
made up of the chairmen of the other committees; just as in 
the senior governments, administration is integrated through 
financial control. Also, the mayor of the city is always a 
member of all committees of council and of most of the other 
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civic boards and commissions. Furthermore, the committees 
have no power to make decisions on questions of policy which 
must always be settled finally by the council as a whole. 
That is to say, the council itself performs many of the co- 
ordinating functions of the cabinet in the senior governments. 
Finally, in the larger cities, administration is too burdensome 
and complex for the committees to interfere much in its 
detail. This is the opportunity of the appointed city officials 
to exercise a good deal of guidance and authority in adminis- 
tration. In many instances, the city clerk assumes functions 
approaching those of a general manager. 

This description makes no reference to the office of mayor 
which is found in all British and Canadian cities. The mayor 
is the first citizen or chief magistrate of his city, but these are 
formal titles and do not confer on him any specific govern- 
mental functions. Like the King, he has the influence of an 
exalted position but no significant power. In Britain, he 
is not popularly elected but is chosen by the council, generally 
from among themselves. Apart from being the chairman of 
the council, he is largely a figure-head gracing ceremonial 
occasions. In Canada, following American practice, the 
mayor is popularly elected and his standing with the elec- 
torate puts him in a stronger position of influence than the 
British mayor. He is chairman of the council and a member 
of all committees but he has no significant powers of his own 
which are not shared by other members of the council.® 
The real authority both in legislation and administration 
is the council. 

In Britain, the term of office for members of councils is 
three years, with a new mayor or chairman of the council 
chosen at the beginning of each year. In Canada, mayors 
and members of municipal councils are usually elected for 
one year only. This is too short a period as it takes a newly 
elected member of a council a good part of a year to learn 
how to be useful. The necessity of fighting an election every 
year discourages many public-spirited but busy men from 
entering municipal politics. The Canadian practice is 

^Except in Quebec and British Columbia where mayors have a qualified 

power of veto 
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borrowed from the United States where short terms used to 
be the general rule. Ultra-democratic ideas which, as we shall 
see, have had a strong influence on the institutions and 
practice of local government in the United States, suggested 
that the more often elected representatives had to go to the 
people, the closer the control the people would be able to 
exercise over their government. 

Structure of Local Government in the United States 

In the United States up to the middle of the nineteenth 
century, the formal organization of municipal government 
closely resembled the British pattern just described. Legis- 
lative and executive authority were concentrated in the 
council. The mayors of the cities were mostly figure-heads, 
although they were popularly elected and not appointed 
officers. Two strong sets of influences of the mid-nineteenth 
century led the state legislatures to introduce the separation 
of powers into local government and put the executive and 
legislative powers in different hands. 

First, government of the people for the people by the 
people was interpreted in the United States as requiring 
that, wherever possible, those who exercised powers of 
government should be directly elected. Accordingly, provi- 
sion was made for direct election of mayors as well as of 
many of the chief officials of the counties and cities. Clerks, 
treasurers, auditors, assessors, and others, who in Britain 
and Canada are appointed by the municipal council, came to 
be directly elected by the voters in American municipalities. 
These officers who control a large part of local administration 
got a direct mandate from the local electorate and became 
directly responsible to it. 

The control of administration was thus largely taken 
away from the council and responsibility for administration 
was diffused among a number of elected officials. The same 
impulses led to the establishment and direct election of 
numerous distinct local boards comparable in nature to the 
school boards already mentioned. Power in local affairs 
was widely diffused instead of being concentrated in a single 
elected council. While the trend in this direction has been 
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reversed in the twentieth century, direct election of many 
administrative officers and boards is still the rule in most 
counties and in many of the smaller cities in the United 
States. 

The second set of influences was derived from the examples 
set by the federal and state constitutions. In these con- 
stitutions, the separation of powers set the executive apart 
from the legislature and made it necessary to have the chief 
executive independently elected. It was plausible to think 
that a principle which is sound for the nation and the several 
states must also be valid for the municipality. That is to 
say, if presidents and governors are directly elected and 
given wide powers to exercise independently of the legis- 
lature, so should mayors. Mayors ceased to be largely 
figure-heads and became elected chief executives with 
independent powers. They were given a suspensive veto on 
by-laws passed by the council, the power to hire and fire 
civic employees and so on. The extent to which mayors 
have to get confirmation on their administrative acts by the 
council varies from state to state. 

Canada adopted the practice of direct election of mayors 
but has baulked at giving them any significant executive 
powers to be exercised independently of the council, pre- 
sumably because the separation of powers was never an 
established practice in provincial and Dominion governments. 
We have already seen how the separation of powers weakens 
authority and divides responsibility in the federal government 
of the United States. It has had similar, even more unsatis- 
factory, results in local government and a pronounced 
reaction against it developed about the beginning of the 
twentieth century. 

For a variety of reasons associated with the rapid growth 
and heterogeneous population of American cities, local 
government in the second half of the nineteenth century in 
the United States was marked by many evils and abuses. 
One contributing factor was the division of legislative and 
executive authority and the diffusion of responsibility among 
many elected officials. In the last quarter of the century, 
there was a rising insistence on drastic reform, and a number 
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of advances toward better local government. Shortly after 
1900, the attention of reformers was turned toward the 
structure of local government itself. 

Since then, two principal revisions of the general organ- 
ization of local government known as the commission plan 
and the council-manager plan have been adopted by many 
municipalities. Reorganization of local government in 
accordance with these plans has made almost no progress 
in the rural counties or in the larger cities of more than half 
a million population. The counties still adhere, in the main, 
to the system of many elected officials and widely diffused 
authority, and the very large cities are still governed by some 
variant of the mayor-council plan.“ But about one-third 
of the medium-sized and smaller cities in the United States 
have gone over to either the commission or council-manager 
scheme of local government. 

Under the commission plan, a small commission, or 
council, of from three to seven members is elected for a term 
of two or four years. With the exception of the school 
board which is still retained, no other officials or boards are 
elected by the voters. One of the commissioners is chosen, 
either by the commissioners themselves or by popular vote, 
to act as chairman or mayor but he is rarely given any 
significant independent powers. The commissioners give 
full time to the work and are paid substantial salaries. All 
authority and power, both legislative and executive, is 
concentrated in the commission. 

The separation of powers and the diffusion of authority 
are eliminated. As a legislative body, the commission enacts 
by-laws, levies taxes, and appropriates money to the items of 
expenditure. The day-to-day work of administering the 
affairs of the city is divided among a number of departments 
such as finance, works, health, and safety. There are usually 
an equal number of commissioners and departments so that 
each commissioner, in addition to being a legislator, is the 
executive head of a department, directing all its operations. 

should be noted that, in the cities which have clung to the mayor-council 
plan, there has been a marked tendency to strengthen the mayor at the expense 
of the council. 
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This structure might be expected to produce the substance 
of cabinet government: a small executive HnU-itig together 
the legislature and the administration, and concerting among 
themselves a unified policy both for the legislature and for 
the separate departments of administration. In practice, 
however, it has not worked that way. Collective respon- 
sibility, which is a vital feature of cabinet government, is 
lacking. 

Each commissioner regards himself as having a distinct 
mandate from the people for two or four years and he tends 
to concentrate his attention on his own department. The 
commissioners tend to give too much attention to the detail 
of their departments instead of leaving it to expert permanent 
officials, and too little attention to co-operative co-ordination 
of the varied business of the city as a whole. When, as too 
often happens, each commissioner fights for his own depart- 
ment, the executive does not work as a team and adminis- 
trative rivalries weaken the deliberations of the legislature. 
Lacking a strong vigilant opposition in the legislature, there 
is nothing to compel the commissioners to hang together or 
hang separately. 

While commission government is an advance on the 
forms of organization it superseded, the defects noted, 
among others, have brought a great decline in its popularity 
in recent years. At one time about 400 cities had commission 
government but the number today is little over 250. Some 
have gone back to the separation of powers between council 
and mayor often giving the mayor a stronger position than 
before. Others have adopted the council-manager plan 
which is the currently favoured plan for reorganizing city 
government. By 1939, almost 300 cities of substantial size, 
and a considerable number of smaller cities and towns, had 
adopted this scheme. 

The council-manager plan corresponds closely to the 
commission plan up to the point where responsibility for the 
day-to-day direction and control of administration is reached. 
All governing power and responsibility, both legislative and 
executive, are vested in a small elected council but the mem- 
bers of the council do not become the active heads of the 



406 


DEMOCRATIC GOVERNMENT AND POLITICS 


administrative departments. Instead the council appoints 
a city manager who is directly responsible to the council for 
executing the laws and managing all the affairs of the city. 
The closest parallel is the business corporation. The elec- 
torate are the shareholders in the city corporation, the 
council is the elected board of directors and they appoint a 
general manager who is the operating head of the admin- 
istration. 

The line which is drawn is not between legislative and 
executive but between the making of policy and the carrying 
out of policy in detail, or administration. The council makes 
the by-laws, votes the budget, and has general surveillance 
over administration. The manager puts the council’s 
decisions into effect, advises it on all matters of detail such 
as drafting a proposed budget, appoints and removes all 
heads of departments and, subject in most cases to civil 
service regulations, hires and fires the civic employees. 
Where the council gets a good manager and can restrain 
itself from interfering with him in matters of detail this 
scheme helps cities to build up a competent expert civil 
service and to get effective co-ordination of administration. 
Although these conditions are not always satisfied, the 
council-manager plan has had quite a large measure of suc- 
cess. 

About two-thirds of the American cities still maintain 
a more or less marked separation of powers between mayor 
and council. In these cities, however, the mayor and council 
are not always the sole authorities in matters of local govern- 
ment. We have noted that the autonomous school district 
is found almost ever5where. Schools are controlled by 
independently elected school boards and not by the council 
elected for general purposes of local government. Also, in 
many cities — and in many counties as well — there are other 
special ad hoc authorities, generally elected but sometimes 
appointed by the governor of the state. 

Sometimes the physical boundaries of the authority of 
these bodies coincide with the boundary of the city or county 
and sometimes they combine several areas of local govern- 
ment for a particular purpose. For example, there are often 
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special districts combining two or more municipalities for the 
purpose of roads, parks, health, fire protection, and water- 
supply as well as for schools. Wherever a special district is 
created for the exercise of a particular function of local 
government, an authority independent of mayor or council, 
or both, is generally created also. 

In addition, there are numerous instances where distinct 
authorities for exercising particular functions within a city 
or county are set up. The most common are boards of 
financial control and police commissions. The former usually 
consist of the mayor and a small board elected by the voters 
at large. The latter are often appointed by the state govern- 
ment without reference to the wishes of the local council or 
local electors. 

Such ad hoc authorities, where they exist, cause still more 
diffusion of authority and responsibility in local government. 
Except where their object is to combine two or more counties 
and/or cities so as to give a larger unit of administration for 
such services as roads, water-supply, or public health, all the 
criticisms of the separation of powers between the mayor 
and the council are valid against them also. The adoption 
of the commission or council-manager plan has generally 
involved the abolition of almost all the special authorities 
and the concentration of the powers of local government in 
one body. 

The most important of the original impulses for estab- 
lishing ad hoc independent boards was disgust with the 
elected municipal council. In the last half of the nineteenth 
century, American local government suffered greatly from 
corruption and boss rule. Political machines often controlled 
municipal elections and used local government for their own 
purposes rather than for the good government of the munici- 
pality. The establishment of independently elected boards 
for the exercise of particular functions was intended to take 
those functions out of politics. We have already seen, 
however, that there is little hope of curbing machine politics 
by merely multiplying elections. If the function in question 
is an important one, the machine politicians will turn their 
hand to controlling the elections to the board. The ad hoc 
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boards have been extremely unsatisfactory and the present 
tendency is toward their elimination. 

In addition, the withdrawal of important functions from 
the control of the council lowers the power and prestige of the 
council. This, in turn, lowers the calibre of men who seek 
election to the council, thus providing a fallacious reason for 
taking still more powers away from the council. Able, public- 
spirited men are not likely to be willing to give their time 
and effort to local government unless they see the possibility 
of solid accomplishment. The surest way to attract them is 
to concentrate the powers of local government in the general 
council. This is what has been done in Britain and British 
local government is markedly more efficient than American 
and Canadian local government where there is more diffusion 
of authority. 

Local government in Canada has been greatly influenced 
by American practice. We have already noted the election 
of mayors and the short one-year terms for councils. The 
autonomous and independently elected school board is an- 
other instance. Canadian cities have never adopted an 
outright separation of powers between mayor and council 
with its weakening diffusion of power and responsibility. 
But there has been a considerable use of independent ad hoc 
authorities for particular purposes, some elected and some 
appointed. 

In the larger urban municipalities in every province, the 
local police have been “taken out of politics” and placed 
under a police commission consisting of the mayor, the 
county judge, and the senior police magistrate (the two 
latter being appointees of the senior government). A 
number of the larger Canadian cities have experimented 
with boards of financial control. Today, the three largest 
cities in Ontario each have a Board of Control consisting of 
the mayor and four elected members who substantially 
control finance and share in the oversight of administration. 

In some provinces, independently elected public utilities 
commissions operate the municipally owned public utilities. 
In many cities, management of the public library is in the 
hands of a library board on which the city council has only 
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SL minority rcproscnts-tion. Other instAnces in which councils 
are compelled to share powers of local government with 
extraneous agencies could be cited. Although the movement 
has not gone as far as it did in the United States, it has 
similar unfortunate results in dividing authority and lowering 
the prestige of the council. 

When the conimission plan of city government became 
popular in the United States, it was adopted by a number of 
Canadian cities only to be abandoned when its defects 
became obvious. The council-manager plan is now Tnalring 
progress in Canada and has been adopted by sixteen Canadian 
cities. American influences on Canadian government are 
more marked in the sphere of local government than any- 
where else. 

Functions of Local Government 

Although the institution of local self-government is com- 
mon to Britain, the United States, and Canada, it is evident 
that there are marked differences in structure and organ- 
ization. Similarly, there is a broad similarity in the kind of 
functions performed by local government in the three 
countries and very considerable variations in the detailed 
scope of the functions undertaken. Even within the same 
country, state, or province, the scope of the functions of 
rural and urban government differ greatly. The functions 
of rural governments are very few while, generally speaking, 
the larger the city, the more things its government undertakes. 
It would be burdensome and confusing to list the numerous 
functions and note the differences. However, if we are to 
grasp the pressing problems of local government today, it is 
necessary to see the general character of the functions 
performed. 

The principal purpose of local government is to provide 
through collective action a number of services which the 
citizen, standing alone, cannot secure for himself as well or 
at all. But local governments have never been left free to 
undertake anything and everything which a majority of the 
citizens approve. Local governments can only do the things 
they have been authorized or required to do by the legislature 
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of the appropriate senior government. The statutes enumer- 
ate the functions of local government and limit the action 
of each municipality to its own area. 

The functions fall into three broad classes. First, there 
are the protective services of police, public safety as in fire 
protection, public health, and sanitation. Secondly, there 
are certain physical services or facilities of which roads, 
streets, and bridges are the best examples. The public 
utilities such as light, gas, water, power, and transport 
which are increasingly owned and operated by municipalities 
fall in the same group. Thirdly, there are what may be 
broadly described as the welfare services such as education, 
libraries, parks and other recreation facilities, hospitals, 
and the care of the poor, indigent aged, and infirm. 

Just as in the case of the senior governments, functions 
are always changing in scope and emphasis. In local govern- 
ment too, the trend of activity has been sharply upward, 
particularly in urban areas. The coming of the automobile 
compelled much greater outlays on roads, streets, and 
highways. The demand for better education has imposed 
steadily rising costs. Greater emphasis on preventive 
medicine and sanitation measures has raised expenditures 
on public health. Disturbed economic conditions with con- 
sequent poverty and unemployment combined with an in- 
sistence that such distress be relieved at public expense have 
multiplied several times the cost of welfare services since 
the turn of the century. Other expenditures also have 
tended to rise. 

The steady persistent rise in per capita expenditures of 
local governments over the last century has created a serious 
problem in municipal finance. Expenditures are always 
more easily boosted than revenues. But local governments 
are in a peculiarly difficult position because they must rely 
almost entirely on a single source of revenue, a tax on land 
values. None of the other taxes which municipalities are 
able to impose bring in comparable amounts of revenue. 
Other things being constant, sharply rising real property 
taxes will depreciate land values, so that local governments. 
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are often trying to get more and more revenue from a source 
which shrinks from and with their every advance. 

Furthermore, land values are very sensitive to economic 
conditions following the downward swing of depressions and 
showing the most niarked depreciation in the areas hardest 
hit by economic decline. Unfortunately for local government, 
the costs of welfare services in particular mount in periods 
of depression, rising most sharply in the most depressed 
areas. Thus revenues are hardest to come by when and 
where they are most needed. Plenty of statistical proof of 
this predicament could be given but it is sufficient to recall 
that many municipalities were bankrupted by the long 
depression of the nineteen-thirties. And even in the best of 
times, there is a marked disparity in the financial capacity 
of different municipalities to maintain a standard level of 
services. 

Relationships between Local ai«) 

Senior Governments 

One way of easing the difficulties of the local governments 
is for the senior governments, which have access to more 
diversified sources of revenue and can expand their revenues 
more easily, to take over some of the more onerous functions 
of the local governments. A number of functions have been 
thus transferred in recent years. In Britain, distress arising 
from unemployment and old age is now solely relieved by the 
central government. In the United States and Canada, a 
number of welfare problems, which formerly imposed, in one 
way or another, heavy charges on the funds of local govern- 
ments have been taken over by the national, or by state or 
provincial, governments. Through unemployment insurance, 
aid to the aged, the blind, needy mothers, and dependent 
children provided by senior governments, local governments 
have got appreciable relief from the burden of welfare 
services which would otherwise have fallen on them. 

Alongside this movement and in some respects antedating 
it, is another more complex development. The legislatures 
of senior governments have enacted laws which impose 
substantial uncontrollable expenditures on local governments. 
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limiting their ability to retrench in the face of declining 
revenues. Local governments are required to provide certain 
services and to keep them at a level of quality determined 
on by the senior government. Elementary education is free 
to the child but compulsory on the local government. Local 
governments are required by law to maintain a wide variety 
of sanitary facilities and public health precautions. In a host 
of other matters, some important and some trivial, central 
governments require local governments to perform specified 
duties, to employ officials of recognized qualifications, and 
so on. In Britain, where this development has gone furthest 
there are relatively few functions of local government in 
which the senior government does not impose some minimum 
standards of obligatory services. 

The reasons for the intervention of the central govern- 
ment, whether convincing or not in particular instances, are 
clear enough. There is thought to be a national interest in 
maintaining a minimum level of such services as education 
and public health all across the country. Areas of illiteracy 
and unchecked disease are menaces to the whole society. 
Yet for various and excellent reasons, these services are not 
likely to be as well managed and administered by the senior 
governments as by the local governments. On the other 
hand, many, if not all, local governments are hard pressed 
financially to maintain the standards insisted on by the 
senior government. 

Accordingly, the movement we are describing has been 
accompanied by grants of money from the senior govern- 
ments to the local authorities. For example, compulsory 
free education is ever5ovhere assisted by grants which have 
risen in amount as the required standards have risen. In 
Britain, where the senior government imposes many stand- 
ards, about one-third of the annual current expenditures of 
local governments are met by grants from the Treasury. 

Grants ease the financial position of local governments 
but they also limit their independence. The senior govern- 
ment defines in detailed regulations the standard of achieve- 
ment it expects in particular services and it employs in- 
spectors to check on performance. Serious failure to comply 
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with the regulations may involve a cut in the grant. The 
central department of education establishes curricula and 
tests the product of the schools by periodic examination. 
The recurring visits of its inspectors are a feature of school 
life. Similar techniques are used in other municipal services 
whose standards the senior governments want to raise. 

There is a great deal more to the intervention of the 
senior government than the drafting of regulations and the 
prying of inspectors. The departments of the senior govern- 
ment give the local authorities needed encouragement and 
valuable expert advice. The department of education tries 
to keep abreast of new movements and new needs in educa- 
tion, and to interpret these to the local school authorities. 
The senior government provides a number of services for 
the local authorities which no one of them could provide for 
itself. Vaccines and serums, diagnostic clinics and laboratory 
analysis are provided free of charge. Research in preventive 
medicine and sanitary engineering is carried on and the 
results are available to all local governments. A great work 
of education in public health is carried on by bulletins, 
demonstrations, and exhibits. In Britain, this development 
has gone so far in so many fields that the complex relation- 
ships of the central and local governments can best be 
described as a partnership in the providing and improving 
of the services supplied by local government. 

Nothing comparable to this partnership has yet emerged 
in the relationships of senior and local governments in the 
United States and Canada. North America did not have to 
face the complexities of crowded urban industrial conditions 
as early as did Britain, and is only now slowly adjusting 
itself to them. Neither the United States nor Canada has 
developed the art of local government to the point it has 
reached in Britain. In particular, municipal civil services 
are not nearly so good in quality. Consequently, there has 
been a tendency to take particular services entirely away 
from local governments and make them solely a responsibility 
of state or provincial, or national governments. 

Whether this is a desirable tendency or not, it is the 
existence of federalism with its intermediate level of govern- 
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ment which makes it possible. It would be fantastic for the 
central government in Britain to think of taking over and 
administering any significant number of the services which 
local governments supply. It is not so fantastic where the 
administration of these services can be distributed among 
forty-eight or nine governments. Federalism can be employed 
not only for decentralization but also for a modified central- 
ization. 

Here we come again upon a persistent trend of present-day 
politics, the drive towards centralization. In discussing 
federalism, it was noted that a rising demand for the states 
and provinces to undertake more expensive functions had 
created a tendency to centralize more powers in the hands 
of the federal government. We now see that the pressure 
for more governmental services at the municipal level has 
had similar results. The parallel is remarkably close. In 
each case, general financial weakness of the governments 
at the lower level and their widely disparate capacity for 
maintaining the desired services lead to outright central- 
ization of particular services, and to grants-in-aid and 
extensive control over other services by the government 
at the higher level. 

It is important to note two specific aspects of the central- 
izing tendency which are not directly connected with what 
has been said above. First, the senior governments maintain 
control over borrowing for capital expenditures by the local 
governments. Generally speaking, local governments are 
free to fix their tax rates as they like and to spend their 
revenues as they see fit. Thus they may undertake at their 
own discretion any project which they can pay for out of 
current income without borrowing. But if they wish to 
build a bridge or a town hall or a sewage disposal plant which 
has to be financed by borrowing, the consent of the senior 
government or one of its administrative agencies must be 
had before debentures are issued. 

The purpose is to prevent local governments from saddling 
the taxpayers of the future with crushing payments of 
principal and interest. In over-optimistic mood, many 
communities will embark on heavy capital expenditures if 
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not checked. When the future is to be mortgaged for the 
sake of the^ present, the senior government intervenes to 
protect the interests of the future. 

Formerly, the limitation on borrowing by local govern- 
ments was generally fixed by the legislature setting an upper 
limit for each municipality. Today, the legislature merely 
states generally the conditions in which borrowing is justified 
and requires the local governments to get the consent of a 
particular senior government department before raising a 
loan. With detailed control over borrowing and increasing 
collaboration between local and senior governments, the 
latter are setting up departments such as the Department 
of Municipal Affairs in Ontario and the Ministry of Health 
in Britain whose main concern is the supervision of local 
governments. 

The second aspect is the contribution of technology and 
scientific advance to centralization in government. Many 
instances could be offered. For example, before the days of 
the motorcar, roads and bridges were almost entirely the 
responsibility of local governments. The development of 
motor traffic called for a kind of road entirely different from 
that of the horse-and-buggy era. Most municipalities can- 
not afford to hire the engineering skill and knowledge needed 
to plan and build durable main highways. Most of them 
cannot afford to buy the massive machinery necessary for 
the maintenance of such roads. 

Moreover, if the motorist was to get the most for his 
money, it was necessary to plan a network of trunk highways 
and secondary feeder roads. Only a senior government with 
authority over a wide area could plan such a network. These 
factors go far to explain the lifting of the control of, and the 
responsibility for, main highways from local governments, 
and the establishment of central supervision of municipal 
development and maintenance of secondary roads. 

Another instance is peculiarly related to rural local 
government. A hundred years ago, such control of plant 
pests and diseases as existed rested largely on municipal 
regulation. Today it is mainl'y in the hands of senior govern- 
ments. There are two major causes for this centralization. 
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First, the development of the modem means of transporta- 
tion has meant that failure of effective control in a few 
municipalities is a menace to the whole country. Secondly, 
effective control of plant pests and diseases depends on the 
skilful use of a vast range of scientific knowledge developed 
in the past century. Local governments often do not under- 
stand, and even where they understand they cannot command, 
the scientific knowledge and apparatus necessary to combat 
these enemies effectively. 

Consequently, the senior governments now employ a 
number of scientists who are continually studying plant pests 
and diseases and devising new means of controlling them. 
Senior governments have taken power to destroy diseased 
crops and orchards wherever found and to forbid nurseries 
from distributing stock without a certificate of health. 
Moreover, they regulate and supervise the efforts of local 
governments in this field. Almost invariably, advancing 
science and technology provide impulses to centralization. 

It will be noted also that the powers relative to local 
government which are shifting to the centre are more often 
exercised by the executive than by the legislature. Local 
self-government, being subordinate government, has always 
been subject to ultimate control by the senior government. 
In the nineteenth century, this control was almost always 
exercised through rules of law made by the legislature and 
enforced through actions in the courts. If it was claimed 
that the local governments had exceeded their powers or 
failed to perform their mandatory duties, the question had 
to be determined by the judges. Today the legislature in 
making laws about local government often legislates in 
broad general terms and leaves the detailed rules, decisions, 
and enforcement to a department of the central government. 
Aggrandizement of the executive and growing reliance on 
the administrative process are significant features of the 
changing relationships between local and senior governments. 

Through the convergence of a number of different 
influences, Anglo-American local self-government has sub- 
stantially less formal autonomy and independence than it 
had one hundred years ago, or even at the turn of the century. 
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There are some who think that the trend we have been 
examining threatens to take the “self” out of local self- 
government. It is difficult to estimate the seriousness of 
this threat but no doubt a good deal depends on the vigour 
and intelligence shown by local democracy. If local govern- 
ments are determined to understand the complexities of 
their present-day functions and to improve their civil services 
sufficiently to meet their problems, central control and 
supervision and central-local collaboration ma y help rather 
than hinder them in surviving. Certainly, local governments 
need the knowledge, advice, and suggestion which senior 
governments can supply and which they cannot easily secure 
by their unaided efforts. 

At any rate, in Britain where central tutelage has 
advanced furthest there is little evidence that local govern- 
ments are becoming markedly subservient to the senior 
government. On the whole, local self-government there has 
shown remarkable vigour in the last fifty years. Numerous 
associations of the different kinds of local governments and 
of local government officers have been formed and they take 
common counsel on their problems. These local government 
associations form one of the best-informed and most powerful 
lobbies the central government has to face and it is difficult 
to push through legislation which they resist, and extremely 
difficult to administer it effectively. Some seemingly drastic 
powers of central control over local government are not as 
drastic as they seem, and the central government, to get its 
way, has to rely on the arts of persuasion rather than the 
instruments of coercion. 

The probable effect of the growing central control of 
local government is an important question because it seems 
likely that vigorous local self-government is necessary to 
the maintenance of democracy in national politics and govern- 
ment. In a general way, the history of democratic experi- 
ments in the last hundred years tends to confirm this con- 
jecture. Democracy has had the greatest stability and the 
highest measure of success in the countries with strong 
systems of local self-government. On the other hand, in 
continental Europe, the countries with centralized systems 
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of local government or relatively weaker institutions of local 
self-government have most easily fallen prey to dictatorships. 
Of course, these may be accidental coincidences not in any 
significant way linked as cause and effect. There are, 
however, some very plausible reasons for thinking there is 
a great deal more to it than mere coincidence. 

Local Government and Democracy 

In the Anglo-American tradition, local self-government 
has long been credited with contributing greatly to the 
working of democracy. Two of the commonest arguments 
may be looked at first. It is often said that experience on a 
municipal council is a valuable elementary training for 
budding statesmen and politicians. By being faithful in 
small things, the municipal councillor learns to handle 
great affairs when he is called by the electorate to service in 
national or provincial politics. Secondly, the mass of citizens 
get an indispensable political education through discussion 
of lively local issues and participation in frequent local 
elections. Such experience helps them to grasp national 
issues and to exercise their franchise wisely in national 
politics. 

These two contentions are valid as far as they go but 
they are far from revealing the essential links between local 
self-government and democracy. Indeed, they tend to ob- 
scure these links because they tacitly assume that it is 
national and state or provincial politics alone which really 
matter in a democracy, and that local government is merely 
a training centre and not even a junior league in the game of 
politics. 

We miss the essence of democracy if we think of it mainly 
as something practised by statesmen in a distant capital 
and forget that it consists of an attitude of mind towards, 
and a method of dealing with, all the stresses and strains of 
living together in a society. If local quarrels were always 
settled by discussion at the local level and if local communities 
put their best efforts into making adjustments which are 
tolerable to all members of the community, there would 
be less need to tremble at the mention of dictators. 
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Unfortunately, we have a weakness for big things. The 
newspapers, which generally give us the kind of news we 
want, give us exciting front-page accounts of the dramatic 
events of national and international politics while the tire- 
some wrangles of local politicians are decently buried under 
small headings on an inside page. We do not want to listen 
to John Smith in a radio discussion on some issue of local 
government. Rather we want to listen to President Truman, 
and Prime Ministers Attlee and King, to hear what the big 
men are doing about big things. We give too large a share 
of our attention to these distant exciting events which we 
cannot adequately understand and on which, therefore, we 
often cannot make useful judgments. 

The ideal of political democracy demands intelligent, 
responsible participation by the people in the choice of those 
who govern and in the approval of the policies by which they 
are to govern. Intelligent participation requires that the 
citizen be able to judge the character and qualifications of 
those who ask for his vote, and to understand the platforms 
he is asked to support or reject. Responsible participation 
requires that the citizen, as he votes, should realize that his 
vote affects the public welfare, that the public welfare will 
suffer the consequences of his errors in judgment and that 
he must, therefore, watch his elected representatives and the 
working out of programmes in practice so as to rectify errors 
at the earliest possible moment. In the discussion of national 
government and politics in these pages, numerous reasons 
have been given for thinking that we cannot come at all 
close to this ideal in the national, state, or provincial political 
arena. The ideal can, however, be much more closely ap- 
proached in local government and politics and that is why 
democracy, like charity, begins at home. 

Some approach to the ideal of intelligent, responsible 
participation is made in all municipalities where self-govern- 
ment is not a sham. The citizen sees with his own eyes how 
the men he has elected behave. He can see — ^again with his 
own eyes, or with the eyes of his frieinds the value of whose 
judgment he can estimate — whether the policies being 
followed by his local government work well or ill. It is 
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possible for people, even as they go about their own work, to 
keep track of their local government. 

It is vastly more difficult to do in national and state or 
provincial politics. Most voters do not know the candidates 
between whom they must choose. This is often true in local 
politics too, particularly in large urban municipalities, but 
it is not nearly so generally true. Moreover — and more 
important — ^many of the issues in provincial and national 
politics are hopelessly abstract to the average citizen; they 
do not arise out of things which have come concretely to his 
attention and about which he has knowledge. He does not 
understand the jugglery by which the budget is balanced, 
he does not understand the cases for and against the manipu- 
lation of currency and credit. Most people are wearied by 
the parade of statistics marshalled for and against particular 
governmental policies, and bewildered by the seemingly 
unanswerable, yet contradictory, arguments put up on 
particular matters by the opposing political parties. 

The best proof that this is true is to be found in the 
behaviour of the political parties. As much as possible, they 
try not to bore the citizen with hard facts and statistics. 
They try to help him to make up his mind easily by finding 
simple issues which appeal to his likes and dislikes and do 
not require sustained attention. Hence, national, and state 
or provincial, elections always tend, much more than muni- 
cipal elections, to be a registration of emotions and to fall far 
short of the ideal of intelligent, responsible participation. 

It is not suggested that such elections are solely regis- 
trations of emotions. There are generally some tests of a 
political party’s claim to support which the voter can apply 
fairly easily. Not uncommonly, some moral issue is at stake 
and on it the average man’s judgment is as good as anyone’s. 
Yet no one can have failed to note the frequency of the cries 
about fearsome bogies such as a gestapo, a creeping bureau- 
cracy, or the strangling octopus of socialism. And there can 
be little doubt that the greater the powers exercised by 
senior governments, the more various and complex election 
issues become, the less the voter is able to understand and 
the more he is thrown back on his emotions. 
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When the government is conducting operations of great 
magnitude and complexity, how is the voter to know whether 
it deserves support in the next election — ^whether it is doing 
well or ill? For the most part, its record cannot be fairly 
judged by the effects of its policies on the life of any particular 
voter or his neighbourhood. If a rational judgment is to be 
made on its record, it must be judged by the way its policies 
have worked all across the country — statistics again. For 
these statistics, the voter is at the mercy of the politicians, 
the writers in the newspapers, the speakers on the radio, 
about whose integrity and capacity the voter generally 
knows little or nothing. 

This is not a criticism of the average citizen nor is it a 
criticism of the political parties. Until the electorate is 
much more highly educated and possessed of a great deal of 
leisure which they devote to the understanding of political 
issues, it is hard to see how it could be otherwise. It is a 
criticism of the assumption that local self-government is 
just a training ground for democracy which is to be practised 
elsewhere. It suggests that, for a long time to come, intel- 
ligent, responsible citizenship must find its best and most 
effective expression in local self-government. 

At the same time, the fact that intelligent, responsible 
citizenship is hard to achieve in national and state or provin- 
cial politics must not be allowed to obscure its importance 
or to lessen efforts to achieve it in those fields. There are a 
great many matters which cannot be dealt with at all by 
local governments and so must be entrusted to the senior 
governments. The recent experience with dictatorship in 
Europe shows clearly that if democracy fails at the national 
level of government, it automatically disappears at the local 
level. The conclusion to be drawn from the fact that demo- 
cracy can be most effectively practised at the local level is 
that as many matters as possible should be reserved for the 
decision of local governments. Every increase of central- 
ization, even when it is unavoidable, puts heavier burdens 
on the citizens’ capacity to understand what is going on and 
to control it. 
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This brings us to an important reason for linking democ- 
racy with local self-government which has already been 
discussed in the chapter on federalism. It was urged there 
that the decentralization afforded by a federal system 
reduces the number of disputed matters which have to be 
settled in the national political arena, thus making it much 
easier to get majorities which can agree on what the national 
government should be doing. 

The same argument applies point for point to the still 
greater decentralization provided by local self-government 
and it need not be restated at length here. It is sufficient 
to say that the more closely the senior governments can be 
restricted to the general common interests which unite the 
citizens, the greater will be national unity and the less will 
be the danger of the two-party system being splintered into 
a multiple-party system. One of the best ways of so res- 
tricting the senior government is to arrange that local 
demands and local needs which vary widely will be met by 
ocal governments responding to these demands and needs. 

The experience of the French Third Republic with its 
highly centralized local government tends to support the 
position just stated. It has already been explained how 
almost all important decisions in the sphere of local govern- 
ment are decided either by the ministry of the interior in 
Paris or by one of its agents in the field. When local matters 
cannot be decided at home, the main job of each member of 
Parliament is to ' represent his constituency at the point 
where the decisions are made. A great part of the time of the 
French member of Parliament is taken up with lobbying at 
the ministry of the interior in the interests of his locality. 

A frequent combination of professions in French life is 
that of mayor and member of Parliament. To be a successful 
mayor, one needs to have close connections with, and some 
influence over, the ministry of the interior. The most 
effective connection is membership in the Chamber of 
Deputies. At each election in the years before the dibdcle 
of 1940 at any rate, from fifty to eighty mayors were elected 
to the Chamber of Deputies where they formed a powerful 
mayor’s bloc primarily concerned with putting pressure on 
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the department of the interior. Every deputy, whether a 
mayor or not, has a great many chores to do at the ministry 
of the interior. According to the constitutional forms, the 
central government controls and directs local affairs. In 
actual practice, local affairs and interests invade the central 
government hoping to control its decisions. 

French localities must think of their own interests and 
they must send to Parliament men who will be determined 
champions of local needs and interests. If the local water 
supply is not adequate and more up-to-date facilities cannot 
be purchased without the consent of the department of the 
interior, it is inevitable that a high proportion of parish 
pump politicians will go to Parliament. A Chamber of 
Deputies with its gaze thus introverted has not enough 
interest in, time for, or understanding of, broad questions 
of the national interest. Politicians biased toward local 
interests find it extremely difficult to find common ground 
on which to base national political parties united in a 
common view of the national interest. This, it may be sug- 
gested, is one of the roots of the multiple-party system in 
France, although by no means the only one. Localism has 
always played too important a part in French national poli- 
tics. Countries with a vigorous system of local self-govern- 
ment are freed of such distractions. 

One other and rather different aspect of the significance 
of local self-government may be selected for attention. In 
most countries of continental Europe, a central department 
of the interior has had a large measure of control over local 
government. Usually this includes pretty complete control 
of the local police forces. Unlike the local police in the 
Anglo-American system, the gendarmerie are really agents 
of the central government in the localities taking orders 
from the centre. Thus control of the department of the 
interior was one of the great prizes for which Nazi and 
Fascist parties contended when they were fighting their 
way to power. 

For example, the first government in which Hitler 
participated in Germany was a coalition with the Nationalist 
party, each party getting half the posts in the cabinet. But 
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in that cabinet, Goring and Frick got control of both the 
Prussian and Reich ministries of the interior. That gave 
them leverage on the local governments, and control of the 
police across the country. They were thus enabled to fasten 
their grip on the country in an incredibly short time. This 
helps to explain how the Nazis, who never got 40 per cent of 
the total vote in a free election, were able to carry through a 
revolution without firing a shot — except, of course, the 
shots of the local police acting under their orders. 

A highly centralized system of local government eases 
the task of a would-be dictator while local self-government 
helps to assure its people against the sudden coup d’StaL 
Even where there is no immediate need to guard against such 
eventualities, an effective system of local self-government 
acts as a counterpoise to the senior government or govern- 
ments. All forms of human organization tend to expand 
and aggrandize themselves unless and until checked by 
stronger forces. It is therefore extremely important, at a 
time when the powers of central governments are expanding 
very rapidly, to have active energetic local centres of political 
life which are determined to retain a sphere of independence 
for themselves. 

On occasion, indeed, they may resist the central govern- 
ment too strongly, clinging doggedly to powers they can no 
longer exercise effectively. But we must reckon with the 
bad which the good often carries with it. The point to be 
remembered is that the senior governments which are in 
ultimate control of the weapons of coercion in the society 
are checked not only by legislatures, electorates, and courts 
but also by independent local governments in which many 
men of modest ambition find an outlet for their energies and 
their desire to render public service. These men can be 
counted on to resist centralizing pretensions and to compel 
those who urge more centralization to prove its necessity 
to the hilt. 

These are some of the reasons for thinking there is a 
close connection between local self-government and liberal 
democratic senior governments. Still others could be given. 
The fact that dictators always destroy the autonomy of 
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local government also suggests a connection. It does not 
follow however, that local self-government will continue to 
bolster liberal democracy in the twentieth century unless 
it is substantially modified and improved. 

Financial weakness and the necessity for governments 
to possess technical scientific knowledge are not the only 
factors in the movement to shift the responsibility for certain 
services from the local to the senior governments. Many 
units of local government, particularly rural ones, are too 
small to carry some of the newer functions of government. 
The civil services of most American and Canadian munici- 
palities are not of a sufficiently high quality to perform many 
municipal functions efficiently. As the things which local 
governments are expected to do become more numerous 
and complex, a considerable overhauling of municipal 
organization is imperative. 



CHAPTER XV 


DEMOCRACY AND DICTATORSHIP 

The preceding chapters have outlined and compared in a 
general way the main features in the structure of government 
in Britain, the United States, and Canada. The description 
given falls far short of what would be necessary to explain 
the complex operations of these governments as going 
concerns. No one will know much about them unless he 
observes them at work and reads widely in books which 
undertake detailed exposition. The caution given at the 
beginning may be repeated; the working of any system of 
government is the study of a lifetime. 

If the systems of government under consideration had 
an assured future, the correct method of introductory study 
would be to master one of them in detail. There would ^e 
no excuse for the superficial examination given them here. 
Unfortunately, for a generation, there have been increasing 
doubts about the workability of liberal democratic govern- 
ment. The disasters which have befallen the democracies 
of Europe in the last twenty-five years show that the doubts 
are not entirely groundless. It has become fashionable but 
by no means fanciful to talk about the crisis of democracy. 
For the present generation, the crisis and its meaning must 
be one of the main objects of attention. 

For this reason, detailed description has been limited to 
the main institutions of liberal democratic government and 
a good deal of space reserved for elementary analysis. It 
was pointed out at the beginning that, in a liberal democracy, 
government is expected to serve two principal ends or pur- 
poses. First, democracy defined as government by the people 
seeks to ensure a close correspondence between what the 
people want and what the government does. Secondly, a 
democracy which is liberal seeks adequate guarantees of a 
large sphere of liberty of thought and action for individuals. 

The manner and degree in which the main institutions 
of democratic government contribute to these ends have 
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been discussed. An attempt has been made to explain the 
essential functions which the different organs of government 
are expected to perform, and the nature of the obstacles in 
the way of a satisfactory performance. There is a great 
deal more to be said on all these questions and many students 
of the subject would not agree with some of the explanations 
suggested here. Yet there is no doubt that these are the 
questions which need to be answered, and that there is 
little point in the study of government and politics unless it 
contributes to an understanding of them. 

Summary of Trends in Democratic Government 

We have seen that the main institutions of government 
do not remain unchanged from one generation to another. 
They have been considerably modified in the last fifty years 
in all three countries. The modification has come about in 
response to the rapidly expanding activities of government. 
The new activities have not only added greatly to the total 
of government business but have also made the conduct of 
that business much more complicated and difficult. It is no 
longer possible to make a clear-cut classification of the 
powers of government into legislative, executive, and judicial. 
It was shown that in many fields nowadays the law is being 
made in the course of its administration, or execution, and 
that it is being administered while it is being made. Not 
only is it clear that the judges sometimes make law while 
they are interpreting it and applying it to particular cases 
but also that the administration often exercises judicial 
functions when it rules on claims and disputes in the course 
of administration. 

The fact is that the administration has become in some 
measure a government within a government. It makes a 
great deal of law by rules and regulations and orders-in- 
council, it executes and enforces the law generally, and it 
exercises substantial powers of a judicial nature. Some 
students of the subject urge that if analysis is to be realistic 
we must add a fourth power, the administrative, to the 
classification. It is at least clear that the older classification 
does not sufficiently explain the facts. 
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If the tripartite classification of the powers of government 
is now inadequate, the doctrine of the separation of powers 
which rests on this classification is also defective Whether 
or not the separation of powers is necessary to protect the 
liberties of the citizen against the government, there is no 
doubt that governments cannot perform efficiently their 
present-day tasks if they are bound by rigid separation of 
powers. This is conceded even in the United States where 
the separation of powers is written into the constitution, 
and much thought is being given to ways and means of greater 
legislative-executive collaboration. In all three countries, 
it is still generally and strongly believed that the judiciary 
should be independent of both legislature and executive. 
Judicial independence has been maintained but at the cost 
of taking the power to adjudicate on numerous matters 
away from the judiciary and reposing it with the adminis- 
trative. Indeed, the clear proof that strict adherence to the 
separation of powers interferes with the performance of the 
present-day tasks of government is the rise of the adminis- 
trative in which are frequently joined powers of legislating, 
of executing, and of judging. 

It does not necessarily follow, of course, that the adminis- 
trative will swallow the other powers. The legislature still 
fixes the broad objectives and methods of administrative 
action and the judiciary still applies certain canons of 
legality to administrative discretion. It may be possible to 
limit the mingling of legislative, executive, and judicial 
powers to certain areas of governmental activity. New and 
better devices of control may be devised. Much depends on 
whether the functions of government continue to grow more 
numerous and complex. 

Frequent reference has been made to the aggrandizement 
of the executive. The rise of the administrative is the most 
striking aspect of that aggrandizement, for the adminis- 
trative is always under the control and direction of the 
executive. The administrative is a part of the executive and 
they have been treated separately here only for purposes of 
exposition. Another important factor in the strengthening 
of the executive is its indispensability in law-making. The 
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legislature cannot make effective laws on most subjects 
without constant reliance on the data and experience gathered 
by the executive in the course of administration. In Britain 
and Canada the executive has gained an almost unchallenged 
initiative in legislation, and even in the United States the 
trend is clearly in that direction. 

The members of the legislature, coming from all walks 
of life and having a short tenure of office which frequently 
is not renewed by the electorate, are the amateurs in govern- 
ment. They have an advantage in being closer to the 
currents of public opinion than the civil service but even the 
most intelligent of them are at a decided disadvantage in 
technical matters when ranged against expert civil servants 
with permanence of tenure. The legislatures have not 
taken adequate steps to adjust their procedure to the in- 
creased tempo and growing complexity of government. So, 
while they still make the big decisions on policy, they are 
becoming much more dependent on the executive to invent 
policies for them to approve. Moreover, governmental 
administration has so wide a range and so many ramifications 
which can only be understood after long, patient, and skilled 
investigation that legislatures are steadily becoming less 
effective critics of administration. They criticize but they 
often do not know what to criticize or what to regard as a 
satisfactory answer to their criticisms. Perhaps the most 
serious aspect of the aggrandizement of the executive is that 
the intricacies of the administrative machine and of the 
operations it is performing leave the legislature in a state of 
bewilderment. 

The legislature makes the important decisions on policy 
fixing the general line which government is to take. But the 
legislature does what the ruling political party wants it to 
do. Although the authority of the majority party is not so 
extensive in the United States Congress, it controls the 
legislature in Britain and Canada. If the legislature is 
weak, it is partly because the political parties have not 
established secretariats to help them to formulate policy, 
to explore ways of putting their policies into practice and 
to study administration in detail to see how the policies of 
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the opposing party work out in practice. In fact, the older 
parties have brought vote-gathering to a fine art but they 
have not taken comparable pains to study public policy and 
its administration. The parties have not adapted themselves 
to the great expansion of governmental functions. 

Whatever the weakness of a two-party system, it is an 
improvement on the shifting coalitions of a multiple-party 
system. Government is expected to do every day so many 
things of vital importance that it must act vigorously and 
consistently if the tasks are to be accomplished. These 
requirements are not likely to be met unless one party has a 
clear majority in the legislature. However, the great range 
of governmental action and the consequent rise of numerous 
pressure groups which seek to influence or control govern- 
mental action are making it extremely difficult to maintain 
the two-party system. Just when firmness, vigour, and 
coherence in public policy are needed as never before, there 
are marked tendencies towards a splintering of the parties, 
and consequently towards weak incoherent coalition govern- 
ments. There is more than a little irony in the fact that 
the very conditions which demand vigour and consistency 
from governments are also the main factors threatening the 
continuance of the two-party system. 

The courts have maintained their independence but the 
scope of their authority is being narrowed and the discretion- 
ary powers of government officials correspondingly increased. 
How greatly the Rule of Law is threatened by this develop- 
ment depends on how far it goes. An essential safeguard of 
liberal democracy would be lost if a numerous officialdom 
with wide powers were completely free from control by the 
judiciary. On the other hand, the judges cannot — and 
never could — supervise all governmental action. Today, 
they are not entirely satisfactory interpreters of much of 
the legislation under which officials hold their powers. The 
truth is that the judgqs are best fitted, by tradition and 
training, to interpret and apply the Common Law. The 
Common Law with its roots in custom has been largely 
made up of general rules of conduct applicable to all, rules 
which are observed in most instances because they accord 



DEMOCRACY AND DICTATORSHIP 


431 


with the community sense of right. In those relatively few 
instances in which Common Law rules were not obeyed 
voluntarily, the loose organization and the dilatory procedure 
of the Anglo-American judicial system sufficed for a long 
time to enforce obedience. 

The rapid economic and social changes of the last hundred 
years have upset habitual and customary ways of life causing 
much insecurity. The Common Law has not been able to 
adapt itself to these changes. Attempts are therefore made 
to adapt the law by legislation. But, as we have seen, much 
of the legislation now being passed does not make law in 
the sense of establishing general rules of conduct for all. 
Rather it authorizes administrators to make different orders 
for different situations, and to enforce them. In many 
human relationships, law is being superseded by discretionary 
administration. The scope of the judicial power narrows 
because judges are not administrators but interpreters of law. 

The great growth in the functions of government has not 
merely modified the relationship of the legislative, executive, 
and judicial powers; it has also altered the relationship 
between the different levels of government. When govern- 
ment is required to do many things and when everything 
it does has numerous effects on other aspects of life which 
in turn may have to be regulated, the advantage goes to 
the government with the longest reach because it can control 
more of the factors involved. Thus local government loses 
authority to the senior government and comes under its 
direct and detailed supervision. In a federal system, the 
state governments lose powers to the national government. 
They become less able to fend for themselves and their 
autonomy within the federal system is restricted, if not 
threatened with extinction. The trend towards central- 
ization has been a marked feature of the last fifty years. 

In summary form, these are the trends which can be 
observed in liberal democratic government. They do not, 
of themselves, prove that democracy faces a grave crisis. 
On three points, however, they are indicative of crisis. First, 
the party system on which democracy must rely to direct 
the government and to ensure that it obeys the will of the 
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people shows signs of disintegrating in the face of diverse 
demands of pressure groups of various kinds Secondly, 
judicial scrutiny of executive action which has played a 
very important part in ensuring that government shall be 
servant and not master is being steadily relaxed. Thirdly, 
centralization of authority with the senior governments, 
and aggrandizement of the executive within the senior 
governments, are creating heavy concentrations of power 
which, if not closely controlled, will get out of hand. There 
could be crisis in this combination of trends. 

Those who talk about a crisis of democracy do not all 
agree about its nature. To some, the crisis is spiritual. 
That is to say, the people of the democracies have not been 
able to grasp and keep hold of an adequate conception of 
the good life and of a just society. The crisis arises because 
they do not know what they want or ought to want. Others 
regard the crisis as primarily institutional, or governmental. 
The democracies, they say, have failed to adapt their con- 
stitutions and machinery of government to the enormous 
demands made upon governments for services and regulations 
of various kinds. Still others insist that the crisis arises from 
the inherent impossibility of reconciling democracy and a 
large sphere of individual liberty with massive governmental 
operations which affect almost every aspect of life. 

It is possible that each of the three is partially valid 
but it would take us too far afield to go into the matter here. 
There can be no useful exploration of the crisis of democracy 
until the nature of democratic government and its main 
institutions are understood. It may aid understanding if 
we take up briefly again the comparisons between dictator- 
ship and democracy which were suggested at the outset. 
The governmental institutions of the dictatorships are in 
marked contrast to those we have been examining. Yet 
some of them look like projections of recent trends in liberal 
democratic government. 

Structure of Government in the Dictatorships 

The Nazi and Fascist regimes in Germany and Italy 
have run their course, and the Russian dictatorship, we are 
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told, is rapidly becoming a democracy.^ There are great 
differences in the ideals and the social results of these three 
systems of government. Each is, or was, a distinct system 
differing very markedly from the others in the details of 
organization. Despite these differences, there is a striking 
similarity in the general pattern of the structure of the three 
governments. 

The dictatorships recognize the distinction between 
legislative, executive, and judicial power and maintain, as a 
matter of form, distinct organs for the exercise of each kind 
of power. But the principle of the separation of powers is 
not recognized and therefore exercises no restricting influence 
on governmental organization. In fact, there is a concen- 
tration of power in the executive which was most clearly 
marked in Nazi Germany and is less openly avowed in 
Russia where many democratic forms were copied in the last 
revision of the Soviet constitution in 1936. To put it more 
accurately, all power is concentrated in the leadership of 
the one political party which either constitutes or controls 
the executive. 

The most significant similarity between dictatorial regimes 
is the supremacy of the one party. All other political parties 
are proscribed. The opposition to the government cannot 
combine in an opposing political party and compete for the 
favour of the electorate. In each case, the party controls 
election of members to the legislature. In Russia and 
Germany, only one candidate is nominated for each seat in 
the legislature. Almost all the voters go to the polls and 
they vote almost unanimously for the “official” candidates. 
In Italy, popular elections as a means of electing the legis- 
lature came to an end in 1939 when the legidature became 
largely composed of representatives of occupational groups. 
However, the Fascist party controlled the choice of repre- 
sentatives by these groups. Thus the legislatures are always 
composed of those who will follow the orders of the party. 
They have ceased to be freely representative of the various 
interests and impulses in the community. 

‘For the purpose of grammatical ease in this comparison, it will often be 
convenient to refer to the Fascist and Nazi systems in the present tense as if 
they still existed. 
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In fact, the legislature has ceased to be a significant organ 
of government. The German Reichstag under Hitler enacted 
only seven statutes in seven years. The Italian Chamber of 
Deputies had no power to consider or enact any measures 
which had not been approved by Mussolini. The Supreme 
Council of the U.S.S.R. consisting of two thousand members 
is much too large a body for effective deliberation. It meets 
briefly twice a year to hear reports from government officials 
and to ratify actions taken by the government. Almost all 
legislative functions are performed by a small executive 
committee, or Presidium, of the Supreme Council consisting 
of thirty-seven members. This committee together with 
the Council of Commissars (or cabinet) might be said to 
form the executive. But the final authority in all 
important decisions, whether legislative or executive in 
nature, is a still smaller and unofficial body, the Political 
Bureau of the Communist party. It is the board of high 
strategy for the party and for the government, composed of 
about a dozen of the leading members of the party. 

In Germany and Italy, the executive consisted of those 
whom the party leader chose to assist him in determining 
policy and in administering the various departments of 
government. For all practical purposes, the party leadership 
and the executive were identical. In Russia, the Supreme 
Council chooses both the executive committee of the Supreme 
Council and the Council of Commissars but the Communist 
party has a decisive influence in the choice. The laws, in 
each case, are made by executive decree and generally confer 
wide discretionary power which is unchecked by judicial 
supervision. Legislative and executive power is concentrated 
in the leader and in those who share his confidence or power. 

The judiciary under the dictatorships remains an im- 
portant institution for settling disputes between private 
citizens and interpreting the law applicable to such disputes. 
New judicial functions arise from the revision of the criminal 
law to include a number of political offences against the 
regime. Generally, special tribunals for defence of the state 
against its internal enemies are established but sometimes 
persons accused of political offences are tried in the ordinary 
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courts. Great care is therefore taken to ensure that the 
judges shall have the appropriate attitude towards cases 
coming before them. In Germany and Italy, the Nazis and 
Fascists purged the courts of all judges who were unsympa- 
thetic to the new dispensation. In Russia, the Communist 
party has exercised effective control over the appointment 
or election of judges. 

The ordinary courts have no authority to deal with 
disputes between citizens and the government or government 
officials. In Germany and Italy before the rise of the 
dictatorships, there were special administrative courts for 
this purpose similar to the French administrative courts 
briefly described in Chapter x. Under the dictatorships, 
these courts lost their independence completely and became 
mere tools of the administration. Even then, many matters 
were withdrawn from their jurisdiction. A government 
with unlimited decree power does not need judges to interpret 
the law. If the law does not accomplish the purpose for 
which it was enacted, it can be interpreted or modified 
without delay by another decree. 

Moreover, under these dictatorships, the nature of law 
and the functions of the judiciary differ sharply from the 
prevailing Anglo-American ideas. The Common Law in 
Britain and America puts its main emphasis on the rights of 
individuals against other individuals and against the govern- 
ment. The function of the judiciary is to declare and enforce 
these rights when particular disputes arise. In the dictator- 
ships, on the other hand, where the government regulates all 
aspects of life without exception, the emphasis of the law is 
on the duties of the individual to obey the government, and 
the judiciary in its decisions must constantly underline this 
emphasis. The judiciary is an instrument for safeguarding 
the regime and promoting its conception of the good life. ^ 

Accordingly, the courts are not concerned merely with 
acts done but also with the motives, character, and general 
attitude of those who come before them. Under the Nazi 
rule in Germany, the courts often penalized individuals or 
denied them redress not because of their actions but because 
they had an unconstructive attitude and would no doubt be 
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guilty of transgressions if they had a chance. In other 
words, the Nazi courts had a preventive as well as a punitive 
and compensatory function. 

The clearest description of the functions of the judiciary 
in a dictatorship is given in a Soviet law of 1938 relating to 
the judiciary. It is there declared that the general purpose 
of the courts is “to educate the citizens of the U.S.S.R. in a 
spirit of devotion to the fatherland and to the cause of 
socialism, in the spirit of an exact and unfaltering perform- 
ance of Soviet laws, careful attitude towards socialist 
property, labour discipline, honest fulfilment of State and 
public duties, respect towards the rules of the Socialist 
Commonwealth.” The entire emphasis is on the duties of 
the citizen and the first imperative for the courts is to educate 
the citizen in the socialist way of life. Soviet jurists have 
often retorted that the Anglo-American judiciary has also 
been primarily concerned with protecting a way of life, with 
enforcing the rule of bourgeois capitalism. There is a 
substantial element of truth in the retort. It would be 
entirely accurate if it went further and asserted that the 
Anglo-American judiciary has consciously striven to maintain 
the liberal democratic way of life including the capitalist 
economic system. 

A wide sphere of individual liberty involves constant 
striving and competing which would be destructive of liberty 
if there were not clear definitions of what the individual is 
entitled to do, and what he must refrain from doing so as to 
preserve the rights of others. Accordingly, the judiciary in 
a liberal democratic system must put a heavy emphasis on 
individual rights. In a society where other values are su- 
preme, the judiciary must defend those values. The only 
point being made here is that the courts in the dictatorships 
are defending different ways of life. 

Another striking feature common to the three dictator- 
ships in question is the destruction of the independent 
organization of group interests. Pressure groups, as such, 
are abolished. With the elimination of capitalism in Russia, 
most of the diverse economic interests associated with it 
also disappeared. (According to socialist theory, the 
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abolition of profit and private property automatically 
dissolves the diversity of economic interests and replaces it 
with one common interest, the maximum productivity of 
the economy as a whole.) Such group interests as remained 
ultimately lost their freedom to agitate and to press their 
point of view on the government. For example, the trade 
union organization has come under the control of the Com- 
munist party and the principal function of the trade unions 
is to ensure labour discipline and efficiency in pursuit of the 
objectives of the government. 

In Germany and Italy, the dictators did not tear down 
the existing social and economic structure with its wide diver- 
sity of organized group interests. Rather they reconstructed 
the jumble of divergent group interests by sternly co- 
ordinating each of them with the aims of the party and the 
government. By pressure and compulsion, associations 
representing group interests were persuaded to elect as their 
officers party members or party sympathizers. The associa- 
tions ceased to be independent organizations lobbying the 
government and became instruments by which the govern- 
ment enforced its drastic policies on the groups of which 
the nation was composed. Under party leadership and con- 
trol, many groups of the type discussed in Chapter viii 
became more highly organized than ever before and the 
government delegated to them wide powers of self-govern- 
ment. However, it was not genuine self-government. The 
associations lost their autonomy and vitality and became 
merely administrative departments of the government for 
executing the government’s policy. 

The modern totalitarian dictatorships cannot tolerate 
independent group life^ It has already been pointed out 
that the political parties in the democracies are, in large 
measure, combinations of group interests. If the dictators 
allowed groups their independence, many of them would 
combine to oppose the government. That is to say, opposing 
political parties would, in fact, be formed despite the ban 
on them. Therefore, the organized groups had either to be 
liquidated, or co-ordinated and knit into the governmental 
structure. 
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When Hitler came to power, Germany was a federal 
state. One of his first acts was to destroy the autonomy of 
the separate states or provinces. Autonomous states were 
just as intolerable to the Nazi party as were autonomous 
associations of group interests. All possible centres of 
resistance to the programme of the party had to be destroyed. 
The separate states remained only as administrative divisions 
of the country ruled by a governor, or party boss, responsible 
only to the Fuehrer. 

The Union of Socialist Soviet Republics, on the other 
hand, is organized as a federation of sixteen socialist soviet 
republics, i.e., states or provinces. In the Soviet con- 
stitution, much is made of the autonomy of the several 
republics even to the point of conferring on them a formal 
right of secession. One of the most attractive features of the 
Soviet regime has been the substantial cultural autonomy 
afforded to the constituent republics, particularly in matters 
of race and language. But aside from this, the autonomy 
of the several states is largely illusory and Soviet federalism 
has little resemblance to the federalism of the United States 
and Canada. 

In the first place, the powers of the national central 
government are very wide and extremely vague, thus affording 
possibilities of expansion by interpretation. In particular, 
its powers include the final determination of the economic 
plan and the supervision of its execution. Since the economic 
plan may involve regulation and adjustment of almost 
every aspect of life, there is little substance left to the 
autonomy of the republic. Secondly, the Communist party 
dominates the governments of the constituent republics and 
ensures co-ordination of those governments within the 
system. Thirdly, separatist agitation within the constituent 
republics has been interpreted by the Soviet courts as a 
vicious form of counter-revolutionary activity, i.e., treason. 
Soviet federalism is not, in any significant sense, a mitigation 
of the overwhelming concentration of governmental power. 

Substantially the same can be said of local government 
in Russia. There are numerous units of local government in 
each of which the people elect a governing council which 
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has authority over a considerable range of local affairs. 
However, the Communist party is active in guiding the 
elections, and the requirements of the economic plan which 
are fixed by the national government limit narrowly the 
alternative courses of action open to the locally elected 
council in many matters. In Germany and Italy, the 
dictatorships co-ordinated local government as they co- 
ordinated everything else. Popular election of local councils 
was abolished and local government committed to a party 
boss who was responsible to the central government and not 
to the people of the local community. As in France, local 
government in Germany and Italy had always been subject 
to a large degree of direction and supervision by the central 
government. Under the dictators, local government was 
completely subjected to the central department of the 
interior which might intervene at any time in any way it 
thought fit. 

Conclusions 

It can be seen, therefore, that while liberal democratic 
government is marked by a division of power, both function- 
ally and geographically, among a number of authorities 
which operate as checks on one another, the one-party 
dictatorship is marked by an utter concentration of power. 
The power so concentrated in the hands of a small clique of 
party leaders is not checked in any way by judicial institu- 
tions and it is no longer contingent on the party winning 
the next election. For the one party takes no chances on 
losing the next election. The only way to break its rule is 
by revolution. And revolution is almost impossible because 
all unofficial organizations which might become centres of 
opposition are stamped out. The secret police are every- 
where and every meeting which lacks official blessing meets 
under the shadow of the concentration camp. 

There are many who say that the democracies are travel- 
ling the totalitarian road. They support their view with a 
variety of arguments. As far as governmental structure is 
concerned, they point to the trends in democratic govermnent 
which have been discussed here and insist that the general 
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pattern of government in the dictatorship is, in the main, 
a projection of these trends. This view is not entirely 
groundless. It is clear enough that liberal democracy cannot 
survive where power is concentrated as it is in the dictator- 
ships. Yet the democracies are still a long way from such a 
concentration of power and it is open to them to halt these 
trends before they reach the monolithic state. There was 
in 1939 considerably more concentration of power in the 
democratic governmental structure than there was in 1900 
and this is not without its alarming aspects. But it is not 
necessarily beyond human ingenuity to find improved 
methods of control as counterpoises to the aggrandizement 
of the executive and the growing predominance of national 
over local, and state or provincial, governments. 

This is the crux of the matter. If the government is 
going to perform many positive services for the community, 
there must be greater concentration and less dispersion of 
power than that which marked the age of laissez-faire. But 
wherever power is lodged, devices are needed to ensure 
that it can be called to account. The more power is con- 
centrated, the more nicely calculated the means of controlling 
it must be. The elaboration of new and more effective 
controls has not kept pace with the growing concentration 
of power. More thought must be given to such controls 
in the immediate future. And much caution will have to be 
exercised in adding still further to the positive functions 
of government. 



INDEX 


Administration, meaning of, 66; im- 
portance of knowledge gained in 
course of, 58, 60, 64, 429; surveil- 
lance of, by Parliament in Britain, 
83 ; control over, by legislature, 93, 
123-5, representation of group in- 
terests in, 197, necessary to im- 
plement legislation, 204-5, 229-30, 
289, 346-7, 427, a difficult art, 289; 
subordinate legislation and, 332 ; 
pressure groups want access to, 333, 
346 ; powers of licence and inspection 
and, 335-6; relation of organized in- 
terests to, 345-52; use of advisory 
committees in, 349-51 ; need for de- 
centralization of, 383-4; in British 
and Canadian local government, 
399-401 ; in United States local 
government, 402-8, a government 
within a government, 427 ; intricacy 
of, 429. See also Civil service and 
Executive. 

Administration, public, in a democracy, 
289; importance of, 312 See also 
Civil service 

Administration of justice, generally, 
257-60 ; responsibility for, in Canada, 
263 

Administrative, the, a fourth power 
of government, 60, 427 ; defined, 291, 
429; causes of the rise of, 326-8; 
encroachment of, on the judiciary, 
541; and judicial power in United 
States, 341-2; shows defects of 
separation of powers, 428 See also 
Executive. 

Administrative adjudication, nature of, 
336-8 , instances of, 336-9, 340-1 ; in- 
volves substantial discretion, 340; 
reasons for, 341 ; extent of judicial 
control over, 342-3 ; powers of, given 


to boards and commissions, 344 
See also Admxmstrative tribunals, 
Boards, and Commissions 
Administrative courts, in continental 
Europe, 270-1, 435 
Administrative law, in France, 271 
Administrative office of United States 
Courts, 263 

Administrative process, meaning of, 
324, debate on its growth, 324-6, 
sigmficance of, 326-7, 352-4; causes 
of, 327-8; in Canada, 328-9, 334, 
338, 343-5, 349, 357 , in Britain, 
329, 338, 343, 345, 348, 349, 351 ; in 
Umted States, 329-30, 338, 341-2, 
343-5, 347-8, 351 , and adaptation of 
rule to circumstance, 382-3 ; federal- 
ism reduces reliance on, 383 
Administrative tribunals, often set up, 
272 ; and social security claims, 341 ; 
a response to complexity of govern- 
mental action, 341, 343- See also 
Boards and Commissions 
Advisory committees, representation 
of interests on, 197, 223, 349-52; 
reasons for use of, 350; extent of 
use of, 351 ; effectiveness of, 351. 
Advisory opinions, Supreme Court of 
Canada required to give, 264, 267-8 ; 
courts generally not required to 
give, 267, arguments pro and con 
on, 267-8. 

Agencies, administrative, use of, 338-9, 
341; judicial control over, 342-3. 
Agricultural Adjustment Act, 330 
Agriculture, regulation of, 48-50 ; bene- 
fits and burdens of services to, 55; 
basic industry at time of federal 
unions, 365. 

Alberu, 29, 87, 178, 179, 198 


441 



442 


INDEX 


Alliance of states, federal government 
resembles, 252, a form of political 
co-operation, 355 

Alternative vote, nature and effects of, 
177-8 

Anti- Saloon League, as a pressure 
group, 213 

Appeals, judicial, numerous in Anglo- 
American system, 259 
Appropriation of money, al-ways re- 
quires legislation, 93, 122-3, 242; 
affected by log-rolling in United 
States, 245 

Aristotle, and classification of govern- 
mental power, 14. 

Articles of Confederation, 355 
Assistant Secretary, in British civil 
service, 292, 297. 

Assistant Secretary of State (United 
States), 298-9, 312 

Associations, professional, as pressure 
groups, 213, 217, 220-1, 225; trade, 
as pressure groups, 212, 220, 225 
Attainder, bills of, 22 
Attlee, Clement, 419. 

Attorney General (Canada), 258 
Attorney (general (United States), 
73, 258 

Auditor General (Canada), 245-6 
Austria, 195 

Bagehot, Walter, 19, 67, 83 
Banks, central, and government, 44 
Banks, regulation of, by government, 
44 

Bennett, R B , 387. 

Bill of Rights, 11 

Bills, how drafted, in Britain, 120, in 
United States, 121 

Bills, money, House of Lords has no 
power over, 99, 243 , how dealt with, 
m Britain, 113, 242-3, in Canada, 
245-7; power of Canadian Senate 
over, 246-7 , must originate in House 
of Representatives in United States, 


247 , how dealt with in United 
Slates, 247-50 

Bills, private, nature of, 115; referred 
to private bills committee, 115 
Bills, private members, rarely reach 
discussion stage in Britain, 222 
Bills, public, consideration of in detail 
in Britain, 113; distinguished from 
private bills, 115 

Bills of Rights, clauses in state con- 
stitutions, 22. 

Boards, administrative, and adminis- 
trative process, 332 , often make 
law, 338; exercise judicial power, 
338, use of, in United States and 
Canada, 343-4; pros and cons of, 
344-5 See Administrative process 
and Commissions, administrative 
Boards, of education in United States 
and Canada, 399, of financial con- 
trol in United States and Canada, 
407, 408, of health in United States 
and Canada, 399 
British Columbia, 384 
British Commonwealth of Nations, 
31, 70 

British North America Act, and the 
Canadian constitution, 13-4, 360-2; 
rigid part of Canadian constitution, 
31-2 ; amendment of, 31-3, 374-7 ; in- 
terpreted by the Privy Council, 35, 
362-3, and powers of Senate over 
money bills, 246; provisions of, re- 
lating to judiciary, 263, advisory 
opinions on, by Supreme Court of 
Canada, 264, 267, and activities of 
Dominion government, 363; unem- 
ployment insurance amendment to, 
368, provisions of, relating to local 
government, 391 See also Consti- 
tution (Canada) 

Budget, procedure in Britain, 242-5, 
m Canada, 245-7, in United States, 
247-51 ; and classification of person- 
nel, 304. 



INDEX 


443 


Bureau chiefs, key administrators, 
299, 312, appointment of, 312 

Bureau of the Budget, functions of, 
24; and administrative re-organiza- 
tion, 319, 320. 

Bureaucracy, and the positive state, 
60; the Canadian, not complicated, 
227 ; cries of, 292 ; term of contempt, 
299 

Burke, Edmund, definition of parties, 
134 

Business, regulation of, 43-6, 369; and 
Anglo-American judiciary, 283-S ; 
relations of, with government, in 
United States, 157, m Canada, 159 

By-elections, not possible under pro- 
portional representation, 186. 

By-laws, a form of subordinate legis- 
lation, 391 , made by local govern- 
ments, 399. 

Byng, Lord, 69, 71. 

Cabinet, British, how composed, 19; 
acts as buckle or hyphen, 19, 78, 
83 ; important part of executive, 66 ; 
relation to the King, 67 , how 
chosen, 78-9; responsibility of, to 
Parliament, 79-80 ; functions of, 
82-4; influence of, on House of 
Commons, 83, 105, 119, 231-6; use 
of committees in, 84-5; too large, 
84-5 . appointment and duties of 
Secretary to, 85-6; differences of 
opinion m, 79-80, 145 ; in touch with 
organized interests, 211, 222-3; mon- 
opolizes drafting of legislation, 232; 
relation of, to House of Commons, 
231-6, 242-5; has direct relations 
with electorate, 233; and prepara- 
tion of budget, 242-3; co-ordinates 
civil service, 292, 294-6; delegation 
of power to, 329; concerned with 
content of subordinate legislation, 
334 See also Executive 

Cabinet, Canadian, requests amend- 
ments to constitution, 32, 374; im- 


portant part of executive, 66 : formal 
authority of, from Governor Gen- 
eral, 72 , compared to British 
cabinet, 86-8, 240-1; how chosen, 

86- 8, representation of provinces in, 

87- 8, effect of federal influences on, 

88- 9, 167, 241 ; effect of limited 
functions on structure of, 89-92 ; 
size of, 89, all ministers usually m, 
90 use of committees of, 91-2; ap- 
pointment and duties of Secretary 
to, 91 ; aided by parliamentary 
assistants, 90-1 ; and control of legis- 
lation, 105 , in touch with organized 
interests, 211, 225, 227; relation of, 
to House of Commons, 240-2, 245-7 ; 
and log-rolling, 245; and appoint- 
ment of judges, 255, 263; co-ordin- 
ates civil service, 292, 294-6 ; delega- 
tion of power to, 329; concerned 
with content of subordinate legis- 
lation, 334 , appoints Lieutenant- 
Governors, 360; can disallow pro- 
vincial legislation, 360. See also 
Executive 

Cabinet, United States, how chosen, 
74, relation to President, 75; heads 
of government departments, 74, 298. 
See also Executive 

Cadet Corps of Assistant Principals, 
292 

California, 277 

Canadian National Railways, 367. 

Candidates, connection of, with parties, 
103-4, residence requirements for, 
103-4; effect of adult suffrage on, 
134, selection of, in Britain, 147, in 
United States, 153; presidential, in 
United States, 143-6; selection of, 
in Canada, 160, 163, 166, 169; pres- 
sure groups and, in United States, 
214-15, in Britain, 221, in Canada, 
225 See also Elections and Parties 

Catalysts, party bosses as, 158 

Caucus, of party members, 105-6 ; 
rarely meets in Britain, 106 ; of pro- 



444 


INDEX 


viacial members in Canada, 167. 

Centralization, of party organization 
under proportional representation, 
180, 185, urge toward, in federal 
systems, 368-72, 431, of economic 
control, 370, m tax collection, 371, 
may eliminate federalism, 372, 431 , 
in French local government, 394-7, 
restricts autonomy of local govern- 
ment, 413-17, 431; contribution of 
technology to, 415-16, puts heavier 
burdens on voters, 421 ; disturbing 
nature of, 432 

Chambers, lower. See House of 
Commons and House of Represen- 
tatives 

Chambers, upper See House of 
Lords and Senate. 

Chancellor of the Exchequer, and 
finance, 242-4 

Checks and balances, in the American 
constitution, 25-6 

Chief of State, in Britain, 66-70; in 
Canada, 71-2 , in United States, 
72-3. See also Governor-General, 
King and President 

Church of England, represented in 
House of Lords, 95 

Churchill, Winston, 144 

Circuit Court of Appeals, 263 

City. See Local government 

Civil Law, modern version of Roman 
law, 277 ; where adopted, 277-9 ; its 
codified form, 282 See also Roman 
Law, 

Civil servants, importance of higher, 
66, 86, as governors of the country, 
292, 353; rarely dismissed for in- 
competence, 300; lack a sense of 
mission, 301 ; impersonal attitude of, 
301-3 ; and red tape, 303-4 ; exerdse 
of discretionary powers by, 352-3. 
See also Administration, Adminis- 
trative process and Civil service 

Civil service, expansion by growing 
activities of government, 57-60 ; fur- 


nishes information to executive, 66, 
83 , appointment of, m United 
States, 76, controlled by cabinet in 
Britain, 82, a branch of the execu- 
tive, 62-3, 288, always important m 
government, 288-91 , present size of, 
m Britain, United States and Ca- 
nada, 290; extent of control over, 
by executive, 291-2 ; hierarchical 
organization of, 292-9, conditions 
affecting, m a democracy, 293-4, 
299-301 ; characteristics of, 299-305 , 
impersonal features of, 302-3, red 
tape m, 303-4; classification of, 304- 
6, reform of, 91, 307-8; internal 
management of, 317-21 , external 
relations of, 322-4, use of experts 
in, 331 

Civil service (Britain), origin of, 
288, size of, 290-1; administrative 
class in, 297-8, 308-10, reform of, 
307, recruitment of, 308-10, 311, 
promotion m, 309 , administrative 
organization in, 320 

Civil service (Canada), effect of re- 
form of, 91 ; size of, 290-1 ; recruit- 
ment of, 313-15, classification of, 
315 ; does not recognize an adminis- 
trative class, 315-16; promotion in, 
315-17; dual control of, 316-17; ad- 
ministrative organization in, 320 

Civil service (municipal) in Britain, 
400; in Canada, 400, 413, 425, in 
United States, 403, 406, 413, 425 

Civil service (United States), size of, 
290-1, recruitment of, 310-13, pro- 
motion in, 312-13; administrative 
class in, 311-13; proposals for re- 
organization of, 318-20, re-organiza- 
tion of, in 1939, 320-1 

Civil Service Commission (Britain), 
functions of, 308-9 

Civil Service Commission (Canada), 
functions of, 314-17; relations of, 
with Treasury Board, 316. 
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Civil Service Commission (United 
States), functions of, 310-11; pro- 
posal to modify functions of, 319 
Civil War, 30, 72, 356, 359, 364 
Closure, m British House of Commons, 
117; m United States House of 
Representatives, 118, in United 
States Senate, 118-19, in Canadian 
House of Commons, 122. 
Commissions, administrative, and the 
administrative process, 332; often 
make law, 338 , often exercise 
judicial powers, 338; use of, in 
United States and Canada, 343-4, 
pros and cons of, 344-5, pressure 
of organized interests on, 347-8 
See also Boards, administrative 
Commission plan of local government, 
in United States, 404-5 , experi- 
mented with m Canada, 409 
Committee, finance, United States 
Senate, 249 

Committee, of public accounts (Bri- 
tain), 245 

Committee on Administrative Man- 
agement, its appointment, 318; its 
recommendations, 318-19 
Committee on public accounts (Can- 
nada), 246 

Committee of selection (Britain), 113 
Committee of the whole (Britain), 
how formed and conducted, 112; 
considers all money bills, 112, 243 
Committee of the whole (Canada), 
117 

Committee on Committees (United 
States), 110 

Committee on ways and means (House 
of Representatives), 250 
Committees, conference in (Umted 
States), 99, 249-50. 

Committees, select, in Britain, 115-16; 
in Canada, 116-17; in United 
States, 112. 


Committees, standing (Britain), num- 
ber, selection and functions, 113-14, 
do not give public hearings, 113 

Committees, standing (Canada), com- 
pared with British and American, 
116, not greatly used, 116, hear 
interest groups, 227 

Committees, standing (United States), 
number, selection and functions, 
109-11 , substantially make the laws, 
110, 238, hearings of, 110-11, 210, 
216; perform functions similar to 
British Cabinet, 111. 

Committees, steering, m United States, 
119 

Committees on appropriations (Un- 
ited States), House of Represen- 
tatives, 248-9; Senate, 249 

Committees of investigation (congres- 
sional), 93, 108, 125, 236, 251. 

Common Law, and the British consti- 
tution, 12, and the Canadian con- 
stitution, 13-14, an important legal 
system, 276 , origin and develop- 
ment of, 278-9 ; transplanted to 
America, 279; nature of, 278-9; 
scope of, 280-1; depends on pre- 
cedent, 281 ; technique for discover- 
ing, 281-2, and interpretation of 
statutes, 282-3 , its individualism, 
283-6, 435, its conception of the 
public interest, 284 , and rapid social 
change, 430-1. 

Commune, unit of French local govern- 
ment, 394-7 

Communist party (Russia), purges 
in, 140-1; controls legislature and 
executive, 433-4 ; importance of 
Political Bureau of, 434; and selec- 
tion of judges, 435; co-ordinates in- 
terest groups, 437 ; co-ordinates 
Russian federal system, 438; influ- 
ence of, on local elections, 439. 

Communists, 141, 

Competition, as a relator of in- 
dustry, 40. 
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Comptroller and Auditor General, 245, 
251 

Comptroller General, 251 

Confederation, nature of a, 355, Can- 
adian federation incorrectly de- 
scribed as a, 359 

Confederation, created the Dominion 
of Canada, 355, provinces have no 
right to withdraw from, 363; as a 
compact, 363, 375-6 

Congress, provided for in the consti- 
tution, 24 , President cannot be 
member of, 24, 236; members of, 
cannot hold civil office, 24; divided 
in two Houses, 25 , and presidential 
veto, 25, 236; declaration of war 
by, 25; relations of, with judiciary, 
24, 26: cannot change the constitu- 
tion, 27, 30 ; relations of, with 
President, 72, 236-42, 247-52, polit- 
ical parties relatively weak in, 103, 
committees of, 109-12; and drafting 
of bills, 121; debating of admims- 
tration by, 125 , sectionalism in, 156, 
237-9, 386, relation of, to pressure 
groups, 214-17, 238-9 ; financial 
legislation m, 247-52 , vital forces of 
the nation have free play in, 252, 
and classification of the civil serv- 
ice, 310-11 

Co-operative Commonwealth Federa- 
tion Party, general characteristics 
of, 168-9; consultation of rank and 
file in, 169; emphasis on education 
and research, 169, 171; discipline 
in, 170; raising of funds by, 170; 
voluntary party workers in, 170; 
not yet corrupted by power, 171 

Conscription issue, in Canada, 387. 

Conservation of natural resources, 
52-3 

Conservative party (Britain), 146, 
221 

Constituencies, how represented, 94; 
their reckoning with political parties, 
104; members speak to their, 106, 


territorial nature of, 174 See alsa 
Elections and Parties, political. 
Constituency, multiple-member, neces- 
sary m proportional representation, 
179-80 ; influence of size of, on type 
of candidates, 185 See also Pro- 
portional representation 
Constituency, single-member, usual 
unit of representation, 72; kind of 
candidates put forward in, 184; and 
requirements of democracy, 196-7, 
and two-party system, 202 See also 
Elections and Parties, political. 
Constitution (Britain), nature and 
sources of, 11-12, leading principles 
of, 17-20, supremacy of Parliament 
in, 18-20, 30; separation of powers 
in, 18, Rule of Law in, 20-1; 
amendment of, 30, 33, 34, 35; inter- 
preted by judges, 35 
Constitution (Canada), nature and 
sources of, 13-14; modelled on that 
of Britain, 27-9; no bill of rights 
in, 28; Rule of Law in, 28; judicial 
review in, 28, 268; amendment of, 
31-3, 374-7 ; interpreted by Privy 
Council, 35, 265-6, 362-3 ; federal 
distribution of powers in, 359-62; 
judicial interpretation of distribu- 
tion of powers in, 362-3, and the 
Compact Theory, 375-6 See also 
British North America Act 
Constitution (United States), nature 
and sources of, 12-13, main prin- 
ciples of, 21-7; amendment of, 27, 
30-1, 34, 35-7, 373-4; federal char- 
acter of, 21, 357; puts limits to 
government, 22-3, 358; separation 
of powers in, 23-6; judicial review 
in 25-7, 362; modified by judicial 
decision, 35-7; a symbol of unity, 
72; and advisory opinions by judges, 
275 , as a higher law, 275 ; and sub- 
ordinate legislation, 329 ; federal 
distribution of powers in, 358-9 ; in- 
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terpretation of distribution of powers 
in, 362. 

Constitutions, people govern rulers 
by, 3; defined, 3, 9-10, 37, modifi- 
cation of, in recent years, 7-8 , 
formal amendment of, 29-32 ; in- 
formal amendment of, 33-6; inter- 
pretation of, by courts, 35-7; ad- 
aptation to positive state, 42; modi- 
fied by rise of political parties, 107 ; 
federal, and distribution of powers, 
357-63, amendment of, 372-7 
Consumers, government activity at 
expense of, 205-6; importance of 
organization of, 204, 219 
Contract, obligation of, 23, 29. 
Convention, of acceptance of verdict 
of polls, 141, 143; of unanimity and 
collective responsibility, 80, 296 
Conventions, in the British constitu- 
tion, 12, 33, 34, 35, 68-9, 107 ; in the 
Canadian constitution, 12, 35, 87 
See also Custom and Usage 
Conventions, state, and amendment of 
United States constitution, 30 
Council-manager plan of local govern- 
ment, in United States, 404, 405-6, 
use of m Canada, 409. 

Council, municipal, subordinate posi- 
tion of, 391; chosen by local elec- 
torate, 393, 399; strictly controlled 
by central government in France, 
394-7 ; cannot be dissolved by senior 
governments in Britain, Canada and 
United States, 397; functions of, 
397, 398, 399-409, committees of, in 
Britain and Canada, 399-401 , period 
of office m Britain and Canada, 
401-2; as a training ground for 
democracy, 418-21; popular election 
of, abolished by dictators, 439. See 
also Local government. 

Council of Commissars, 434. 

County, see Local government 
Court of Appeal, 261. 


Court of Criminal Appeals, 261 
Court of Star Chamber, 271 
Courts, assize, 259, 261 ; county, in 
Britain, 260, 261, in Canada, 260, 
264, m United States, 262, 264-5; 
federal district, 263 , of appeal, 262 , 
municipal, 262; state, 262; of Com- 
mon Law, see Anglo-American ju- 
diciary 

Courts (Britain), interpret Acts of 
Parliament, 19 , cannot declare Acts 
of Parliament void, 26; historical 
evolution of, 257-8; functions of, 
266-73 See also Anglo- Amencan 
judiciary 

Courts (Canada), judicial review by. 
28-9, provisions of British Nortii 
Amenca Act relating to, 28 , struc- 
ture of, 264-5; jurisdiction of, 264- 
5, appeals to Privy Council from, 
265-6; functions of, 266-73 See 
also Anglo-American judiciary 
Courts (continental Europe), con- 
trasted with Anglo-American courts, 
257, 259, effect of dictatorships on, 
434-6 

Courts (United States), influence of 
British model on, 258; structure of, 
258-9, 260-2, structure of federal 
courts, 263; jurisdiction of federal 
courts, 262-3; functions of, 266-73 
See also Anglo-American judiciary 
Crown, visible link in British Com- 
monwealth of Nations, 70 
Curia Regis, and origin of British 
Courts, 16-17. 

Currency and credit, control of by 
governments, 43-4 

Custom, and the British constitution, 
12; and the Canadian constitution, 
12, 87 ; and the United States con- 
stitution, 103; a method of consti- 
tutional change, 33-5; relation of, 
to law, 273-6; Common Law and, 
278-9 See also Usage 
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Debate, function of, in legislatures, 
108; often limited by agreement of 
parties, 119; limited by closure 
provisions, 117, 118-19, 122 
Decentralization, afforded by federal- 
ism, 381-9, 422, local government 
provides a large measure of, 422-4 
Decision, judicial, and amendment of 
United States constitution, 35-7 , 
collected in law reports, 281 See 
also Common Law 
Decree, executive governments by in 
Germany and Italy, 183-4, laws 
made by, in dictatorship, 434 
Delegation of powers to executive, 
practice of, 324, debate on, 324-6 
See also Administrative adjudica- 
tion, Administrative process and 
Legislation, subordinate. 

Democracy, compared with dictator- 
ship, 1-6, 426-40 ; relation of individ- 
ualism and constitutional govern- 
ment to, 5; and will of the people, 
6, dissatisfaction with, 7, and con- 
sent of minorities, 101, 385; what 
it requires of legislators, 126 ; 
weakened by multiplicity of parties, 
128; nature of party struggle in a, 
143-5; requires minimum of agree- 
ment on fundamentals, 143-4; al- 
leged reasons for defects of, 172; 
direct, in ancient world, 173, def- 
inition of national interest in, 176; 
not likely to be saved by propor- 
tional representation, 186 , and scope 
of government activities, 187, 196, 
235; and functional representation, 
195-6; and initiative and referen- 
dum, 197; and freedom of associa- 
tion, 203, 206 , nineteenth-century 
beliefs about, 206-7 ; relation of 
diversity of interests to, 208-10 ; and 
persuasion by pressure groups, 219; 
and independence of the judiciary, 
256-7 ; and public administration, 
289; features of civil service in a, 


299-305, its relation to civil service 
reform, 307-8, dangers of adminis- 
trative process for, 326, relation of 
federalism to, 385-8 , relation of 
local government to, 417-25, pol- 
itical, what it requires, 419-20 , 
alleged crisis of, 426, 431-2 

Department, a unit of French local 
government, 394-7 

Department of Finance (Canada), 
245 

Department of Municipal Affairs 
(Ontario), 415. 

Departments, division of work of 
government into, 292, reasons for 
dividing into, 294, problem of in- 
tegrating work of, 294-5 , and grow- 
ing activities of government, 295 
See also Civil service 

Departments, government, in Britain, 
292, 296-7, m Canada, 296, in 
United States, 319 

Departments of Justice in United 
States and Canada, 258-9 

Detention, powers of, require special 
legislation, 267 

Dictatorship, compared with democ- 
racy, 1-6, 432-40 ; position of leader- 
ship in, 6, 433; destroys local self- 
government, 394, 396, 425 , does not 
recognize separation of powers, 433 , 
marked by concentration of power, 
433-40; allows only one party, 433, 
legislature of no significance in, 
434, destroys independence of judi- 
ciary, 435-6 ; nature of law in, 435 ; 
abolishes independent organization 
of group interests, 436-7; destroys 
federalism, 438; makes local gov- 
ernment subservient, 438-9 ; Com- 
munist, in Russia, 432-9; Fascist, 
in Italy, 432-9; Nazi, in Germany, 
432-9. 

Dictatorship, cabinet, charges of, in 
Britain, 83, 233; and pressure of 
organized interests, 223, extent of, 
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m Britain, 234-6; complaints of, m 
Canada, 240 See also Cabinet and 
Parties, political 

Dictatorship, executive, no chance of, 
in United States, 252. 

Dictators, always destroy party sys- 
tem, 127, give authoritative state- 
ment of the national interest, 176, 
195 , and representation of functions, 
194-5 

Disallowance of provincial legislation, 
360 

Discipline, military, and minute gov- 
ernment regulation, 339 

Dissolution, power of, enforces re- 
sponsibility of Ministers to Parlia- 
ment, 33; constitutional rules re- 
lating to, 68-9; rests with Prime 
Minister m Britain, 81-2, 231, with 
Premiers in Canadian provinces, 
162-3, with Canadian Prime Min- 
ister, 166, a useful weapon, 231-2, 
240 , does not exist in United States 
See also Cabinet, Parliament and 
Prime Minister 

Domesday Book, 288 

Dominion Government, not given to 
strong measures except in wartime, 
240, 386-7 , admits some liability 
for torts of officials, 272; activities 
of, have steadily increased, 363 ; and 
regulation of transport, 367 ; and 
unemployment insurance, 368; and 
proposals of Sirois Commission, 
373-4; reasons for vacillation of, 
386 See also Government, Can- 
adian Federal 

Dominion-Provincial Conference 1941, 
abortive, 374 

Dominion-Provincial relations, 374 

Dominions, British, autonomous and 
independent, 70. 

Due process of law, in United States 
constitution, 23 ; history of, 23 ; state 
and federal laws in violation of, 26 , 
interpretation of, by Supreme Court, 
36-7; and minimum wage laws in 


Umted States, 47 

Economy, a umfied national, growth 
of, m Amencan and Canadian fed- 
erations, 365; sigmficance of, for 
federalism, 365-8 , strains toward 
political centralization, 36S-72; re- 
lation of, to public finance, 369 
Education and government, 40 
Edward VII, 67 
Edward VIII, 70 
Eighteentli Amendment, 30, 31 
Elections, number and nature of, in 
Umted States, 149 ; congressional, 
how run, 153 , number and nature of, 
in Canada, 159 , participation of 
pressure groups in, in Umted States, 
214-15, how far a registration of 
emotions, 420 See also Parties, 
political 

Electoral college, 73-4 
Electorate, difficulty of transmitting 
will of, 7, and the mandate in 
Britain, 34, 233; relation of poli- 
tical parties to, 104-6; diversity of 
opinion m, 128-31, 176, 186, 200, 
limited attention of, to politics, 131 ; 
gap between government and, 184, 
effect of extension of government 
activities on, 189-90; reasons for 
apathy of, 191-2 ; how composed, 
under guild socialism, 194, and tm- 
ified conception of public interest, 
197 ; the cabinet and, in Britain, 283 ; 
powers of, in local government, 393, 
397, 402-3 See also Parties, poli- 
tical 

Enterprise, private, and social justice, 
40; and competition, 49. 

Estimates, how prepared in Britain, 
242-3, how dealt with by Parlia- 
ment, 243-4; how prepared in Can- 
ada, 245, how dealt with by Par- 
liament, 245-7 ; how prepared in 
United States, 247-9, how dealt 
with by Congress, 248-50. 
Exchequer Court of Canada, 264-5. 
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Executive, meanings of, 62, 66, num- 
bers of, 63; aggrandizement of, 57- 
61, 77-8, 115, 234, 328, 416, 428, 
law-making by, 60, 230, 328-35, 428- 
9; encroachment of, on judiciary, 60, 
337-45 ,* influence of, on law-making, 
60, 64; functions of, 62-6; vital im- 
portance of, 63-5, 234, 328, relation 
of, to legislature, in Britain, 231-6, 
242-5, in United States, 236-40, 247- 
53, in Canada, 240-2, 245-7, pre- 
ventive action by, 267; consultation 
of judiciary by, 269-70, and co- 
ordination of work of civil service, 
294-5; and control of subordinate 
legislation, 332 ; and consultation 
with pressure groups, 335 , the only 
significant part of government in 
dictatorships, 433-4, 439 See also 
Cabinet, Civil service, and President. 

Executive (Britain), responsible to 
Parliament, 18-19 , how chosen, 
78-9; functions of, 82-4; its initia- 
tive in legislation, 82-3, 232, 429, 
its role in finance, 243-44 ; not 
allowed to consult judiciary, 267. 
See also Cabinet and Prime Min- 
ister. 

Executive (United States), consti- 
tutional provisions relating to, 24; 
functions of, 72-8 ; delegation of 
powers by Congress to, 76. See 
also President, 

Executive agreements, power of Pres- 
ident to make, 77. 

Expenditures, public, steady rise in, 
244 ; of Canadian governments, 378- 
80 ; of local governments rising, 
410-11. See also Public finance 

Factory Acts, 40. 

Fascist party, in Italy, controlled 
elections 433; controlled legislature, 
434; leaders of, formed executive, 
434; purged the courts, 435; co- 


ordinated interest groups, 437; co- 
ordinated local government, 439. 

Fascists, and elimination of democra- 
cy, 184 

Fathers of Confederation, intentions 
of, regarding Senate, 89, and 
powers of the national government, 
359-60, 361 

Federalism, nature of, 356-7, 363-4; 
effect of expansion of government 
activities on, 366-8, 431, said to be 
obsolete, 368-9, 377, 380 ; under 
conditions of modern war, 380-1, 
387, and regionalism, 381-2; not 
obsolete, 381-3, 388, diminishes re- 
liance on administrative process, 
383 ; relation of, to democracy, 356- 
7, 363-4, great triumph of, 386-7, 
and the two-party system, 387-9; 
makes possible a partial centraliza- 
tion, 413-14 See also State, federal 

Federalism (Canada), effect of, on 
composition of cabinet, 87-90, and 
composition of the Senate, 95, 96-7; 
effect of, on national parties, 159, 
163-7; and judicial structure, 263- 
6; money cost of, 378-80 

Federalism (Soviet), nature of, 438 

Federalism (United States), origin 
of, 21 ; effect of, on political parties, 
149-50, 155-6; helps to make legis- 
lative-executive relationship work- 
able, 252-3, and judicial structure, 
258, 261-2. 

Federal-state co-operation, need for, 
364; difficulties of, 367-8 

Fifth Amendment, 23. 

Filibusters, in the United States 
Senate, 118 

Finance, war-time, in Canada, 374 

Foreign policy, conduct of, by Pres- 
ident, 76-7; relation of, to other 
fields of policy, 79. 

Fourteenth Amendment, 23, 26. 

France, administrative law in, 270-1 
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Freedom, individual, and democracy, 
F2, 5. 

Freedom of contract, as a maxim of 
public policy, 284, and regulation 
of economic life, 285 

Freedom of peaceable assembly, 22, 
29 

Freedom of the press, 22, 29 

Freedom of speech, 22, 29 

Freedom of trade, within the United 
States, 358 , within Canada, 361 , and 
interdependence within a federation, 
365-8 , and economic development 
within a federation, 369-70 

Functional representation, nature of, 
194, examples of, 194-5, vices of, 
195-7, probable effect of, on party 
system, 195-6; arguments for, 
largely met by other means, 227 

George V, 67, 68 

Germany, 63, 140, 179, 181, 183, 194, 
432, 433, 435, 437, 438 

Goring, Herman, 423. 

Government, as servant and not mast- 
er, 2, 3, 15, 269, 354; a necessary 
evil, 6, and will of the people, 6; 
meanings of, distinguished, 7; and 
biological analogies, 9-11, 37; and 
engineering analogies, 9-11, 37; role 
of, m society, 38 ; regulation of 
economic life by, 38-60; provision 
of social security by, 41; role of, 
m war, 42; and conduct of eco- 
nomic enterprise, 47-8; largest of 
all enterprises, 63; origin of, 64; 
by trial and error,. 143; by dis- 
cussion, and diverse interests, 209- 
10 

Government (British), has no power 
over British Dominions, 70; a re- 
solute litigant, 286 See also Cab- 
inet, House of Commons, Parlia- 
ment and Prime Minister. 
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Government (cabinet), and oligar- 
chical tendencies, 147; and party 
discipline in Canada, 158 

Government (Canadian), modelled on 
British, 86, narrower scope than 
British, 87 See also Cabinet, 
House of Commons, Parliament 
and Prime Minister. 

Gov er nment ( Canadian provincial ) , 
has considerable range of functions, 
87, but relatively few compared to 
British central government, 162; 
significance of, for party system, 
167-8; shift of functions from, to 
federal government, 354, 372, 431; 
co-operation and conflict with Do- 
minion, 363-8; financial difficulties 
of, 369-72; and proposals of Sirois 
Commission, 373-4, cost of upkeep 
of, 378-80, minor role of, in war 
orgamzation, 380-1; adapts laws to 
regional needs, 384-5, justification 
of, 385; controls local government, 
391-2 

Government (coalition), weaknesses 
of, 80, 184, when desirable, 144-5; 
inevitable under proportional re- 
presentation, 183-4 

Government (constitutional), used to 
promote democracy, 5; reasons for 
red tape in, 304 

Government (democratic), contra- 
dictory views about its nature, 10; 
and verdict at polls, 141, need for 
limits on functions of government 
in, 187-8, 196; reasons for hier- 
archical organization of civil service 
in, 293-4; and uniform administra- 
tion of law, 382; and federalism, 
385-9; and autonomous local gov- 
ernment, 418-25 ; summary of trends 
in, 427-32, 439-40 

Government (federal), grants to 
states by, 53, 370-2; origuially had 
few powers, 364 ; impact of its action 
on the several states, 366-8; the 
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most eflfective taxing authority, 370 ; 
growing importance of, 371, 431; 
increase of powers of, by amend- 
ment of constitution, 372-7, over- 
lapping and duplication in, 378 ; and 
organization for war, 380-1, need 
for increase of powers of, 388 

Government (Canadian federal), cre- 
ated in 1867, 355 ; powers of, 360-1 ; 
interpretation of powers of, 362-3; 
grants-m-aid to provinces by, 371-2; 
can be controlled by English-speak- 
ing majority, 373. 

Government (United States federal), 
granted specific powers only, 358-9; 
and the Civil War, 364, Supreme 
Court has enlarged powers of, 362, 
369 

Government (Anglo-American local), 
importance of, 390 ; constitutional 
position of, 390-3, 399, 416; is self- 
government, 392-3, 398; compared 
with French local government, 394- 
7, decentralized character of, 396- 
7, 422 ; must observe minimum 
standards, 397, 412; areas and au- 
thorities in, 397-9 ; functions of, 
409-11 , rising expenditures of, 410- 
11; transfer of functions from, to 
senior governments, 411, 431; some 
services compulsory on, 411-12; 
grants-in-aid to, 412-13; effect of 
trend to centralization on, 413-18; 
and technology, 415-16, connection 
with democracy, 418-25; a counter- 
poise to senior governments, 424; 
needs overhauling, 425 
Government (British local), derives 
powers from Parliament, 391, tra- 
dition of local autonomy in, 392; 
areas and authorities in, 397-8 ; 
functions of, 409-11, relations of, 
with senior government, 411-18; 
grants-in-aid to, 412 ; partnership of, 
with senior government, 413; effect 
of growing central control on, 417. 


Government (Canadian local), con- 
trolled by provinces, 391 ; areas and 
authorities in, 397-9, structure of, 
399-402, 408-9; United States in- 
fluences on, 401-2, 408-9; functions 
of, 409-11, relations of, with semor 
governments, 411-18 

Grt>vernment (European local) , French 
local government as an example of, 
393-6, 422-3; no tradition of local 
autonomy in, 394; weakness of, and 
rise of dictatorship, 417-18; dicta- 
tors destroyed autonomy of, 438-9 

Government (United States local), 
controlled by states, 391 , areas and 
authorities in, 399 ; structure of, 
402-8; influence of ultra-democratic 
ideas on, 402-4; functions of, 409-11 , 
relations with semor government, 
411-18 

Government (parliamentary), and 
direct legislation, 198-9; in Britain, 
232-3. 

Government (party), in Britain, 233, 
235. 

Government (senior) , defined, 390, 392 
n. , controls local government, 390; 
prescribes minimum standards, 397, 
412; cannot dissolve local councils, 
411, 431 ; provides grants-in-aid to 
local governments, 412-13; relations 
with local governments, 413-14, 
424-5. 

(Government (American state), shift 
of functions from, to federal govern- 
ment, 354, 370, 431; conflict and 
co-operation with federal govern- 
ment, 363-8; financial difficulties of, 
369-72 ; minor role of, in war 
organization, 380-1; adapts laws to 
regional needs, 384-5; can control 
local governments, 391-2. 

Government activities, the expansion 
of, calls for energy and foresight 
by governments, 42; pattern of, 43, 
calls for scientific knowledge, 44, 
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48-9, 50-1, 52, 331 , during war, 
41-2, 53, probable future trend of, 
54; effect of, on particular groups, 
55-6, 174, 204, 210 , results in 
aggrandizement of executive, 57-61, 
192, 234, 328, changes character of 
the executive, 60; full effects of, 
not known, 61, and strengthening 
of central party organization, 148-9; 
encourages splintering of parties, 
188-90 , resultant complexity of 
political issues, and the voter, 191-2, 
236, guild socialist proposals re- 
lating to, 193-4 , strengthens demand 
of interest groups for representa- 
tion, 196, 204-5, 220, compels team- 
work by legislature and executive, 
230, 235, 251 ; significance of federal- 
ism for, 252-3; has affected the 
judiciary, 272, 286-7, raises serious 
administrative problems, 295-6 ; gave 
impetus to civil service reform, 307- 
$, 312, involves administrative dis- 
cretion, 344; summary of effects of, 
354, 427-32, 440 ; causes tension and 
confusion in federal systems, 366, 
380; gives impetus to centralization 
in federal systems, 368-72; effects 
of, on public finance, 369-71; effects 
of, on local government, 410-11; 
significance of local government in 
relation to, 424. 

Governor-General, office of, not cre- 
ated by British North America Act, 
13, Chief of State m Canada, 71; 
constitutional position of, 71-2 

Grants-in-aid, to state and provincial 
governments, 53, 370-1, extent of, 
371, significance of, 371-2; to local 
governments, 412-13. 

Great Council, 16 

Guild socialists, their criticism of ter- 
ritorial representation, 192; urged 
occupational representation, 193-4 ; 
proposals of, discredited, 194-5, and 
inherent diversity of interests, 201 


Habeas corpus, 22, 285. 

Hare system See Proportional rep- 
resentation. 

Herrings, red, diversion of public by, 
137 

High Court of Justice, 261 

Hitler, Adolf, 2, 140, 142, 180, 181, 
423, 434, 438. 

Honours, and party funds m Britain, 
148. 

House of Commons (Britain), re- 
sponsibility of ministers to, 33-4; 
relationship of cabinet to, 79, 231-6, 
242-5 ; effect of threat of dissolution 
on, 83; length of life of, 94; aver- 
sion of, to standing committees, 112, 
114, proposal for speaal committees 
of, 114-15, committees of, 112-14; 
rules of procedure of, 117-19; use of 
closure m, 117, time of, allotted to 
cabinet business, 117; steps in law- 
making in, 120; time available in, 
for debating admimstration, 123 ; 
question hour in, 123-4; relation of 
interest groups to, 221-2, 224 See 
also Legislature 

House of Commons (Canada), length 
of life of, 94, committeea,of, 116-17; 
rules of procedure of, 122; use of 
closure in, 122; results of prolixity 
of debate m, 122; questions on ad- 
raimstration in, 123-4; relation of, 
to pressure groups, 225; relation of 
cabinet to, 240-2, 245-7. See also 
Legislature 

House of Lords, judicial functions of, 
93; who are members of, 94-5; 
powers of, restricted by Parliament 
Act, 1911, 99, 233; functicms of, 
99-102; question of reform of, 100, 
102; has no power in money mat- 
ters, 243, 246; highest court of 
appeal in Britain, 261. See abo 
Parliament 

House of Representatives, how mem- 
bers of, chosen, 94; use of closure 
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m, 118; committees of, 109-11, rules 
of procedure m, 118; steps m law- 
making m, 121-2, financial legisla- 
tion m, 247-50 See also Congress 
and Legislature 

Idealism, in newer parties, 139 

Ideals, realization of, through politics, 
130 

Impeachment, obsolete in Britain, 93, 
261, use of, in Umted States, 93 

Impersonality, in civil service relation- 
ships, 301-3 

Individualism, and democratic govern- 
ment, 2, 5, effects of, on theory of 
representation, 174, and the Com- 
mon Law, 283-6 

Industrial Revolution, and social 
change, 276, and North American 
federations, 364-6 

Industrial Accidents Commissions, 57, 
286 

Initiative, a method of direct legisla- 
tion, 198; use of, 198, analysis of, 
198-201 

Inns of Court, as law schools, 277. 

Interest, the common, and group in- 
terests, 56-7, requires regulation of 
conflicting group interests, 197. 

Interest, the national, how defined in 
a democracy, 176-7, 195-6, 207 ; how 
defined in dictatorships, 195 , beliefs 
as to how adequately expressed, 
352, how Congress expresses, 386, 
in maintaining a minimum level of 
public services, 412. 

Interest, the public, and group in- 
terests, 57, 347-8; common law view 
of, 284, war makes easy to define, 
300-1; and discretionary powers of 
civil servants, 333 ; and political 
parties in a federation, 367-8 

Interest groups, reaction of, to activi- 
ties of government, 55-6; ubiquity 
of, in recent years, 56, 103; and 
diversity of opinion, 176-7 ; and pro- 


portional representation, 183, effect 
of extension of government activities 
on, 189-92, 219; use of knowledge 
and experience of, in government, 
190-1, 204-5 , dictators need co- 
operation of, 195; and functional 
representation, 196; kinds of rep- 
resentation afforded to, 197, 345-52; 
and direct legislation, 200; different 
kinds of, 203, great importance of 
economic, 203-4, factors affecting 
strength of, 203-4 ; exert pressure on 
government, 205, how far single- 
minded, 208; relation of, to democ- 
racy, 208-10, 219; concerned with 
subordinate legislation, 333 , con- 
nections of, with administration, 
345-52, co-operation of, needed by 
government, 346, 347, 350 ; and 
democratic control of administra- 
tion, 347-51; largely eliminated in 
Russia, 436 ; sternly co-ordinated by 
Fascists and Nazis, 437. See also 
Interests, organized, and Pressure 
groups 

Interests, common, how represented 
by occupational representation, 193- 
5, the reason for a federal system, 
356 

Interests, organized, variety of, 86, 
203-4; relation of, to government 
action, 204-28, 345-52; not always 
selfish, 208; can be met by counter- 
organization, 206, 347; pressure by, 
depends on scope of government 
action, 226, 228 ; want power as well 
as influence, 351 ; represented on ad- 
visory committees, 351-2; repre- 
sented on administrative boards, 197, 
351-2. See also Interest groups and 
Pressure groups 

Interests, unorganized, in a weak 
position, 205, 347; legislature and 
political executive must represent, 
348 

Inspection by governments, generally, 
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46; m marketing, 49; in public 
health, 51; in education, 52, 413; in 
workmen's compensation, 58 , in pub- 
lic utilities regulation, 57-60; as a 
means of enforcing regulations, 335- 
6, 344, enforcement of minimum 
standards on local governments by, 
412-13 

Inspectors See Inspection 
Insurance, social, and powers of pro- 
vincial legislatures, 362 
Interstate commerce, 36 
Interstate commerce clause, explained, 
35-7 ; interpreted by Supreme Court, 
36, 358, 362, purpose of, 358 
Italy, 63, 183, 195, 432, 434, 437, 439, 

Jefferson, Thomas, 118 
Judges (Anglo-American), shape the 
Common Law, 12; give authorita- 
tive interpretation of constitution, 
35, rarely promoted, 256; influence 
of professional ethics on, 256-7 ; 
limitations on power of, to interpret 
law, 257 , enforce Rule of Law, 269, 
336, 430, unsympathetic to execu- 
tive, 270, double role of, 275; sig- 
mficance of independence of, 275, 
287, 428, political philosophy of, 
283-4 ; function of, in criminal trials, 
285 See also Courts and Anglo- 
American- j udiciary 
Judges (continental Europe), appoint- 
ment and tenure of, 256 
Judicial councils in United States, 262, 
263 

Judicial power, nature of, 15, 256; its 
place in United States constitution, 
24, 341-2. 

Judicial Review, principle of, in 
United States, 26; not expressly 
provided for in constitution, 27 ; 
limited application of, in Canada, 
28-9 

Judiciary, generally a conservative 
force in society, 254; control of, in 


dictatorships, 435, functions of, m 
dictatorships, 435-6 
Judiaary (Anglo-American), courts 
an essential element of, 257; suc- 
cessive appeals in, 259-60, 261-6; 
complexity of procedure of, 259, 
primary function to settle disputes, 
266, 272, not required to give ad- 
visory opinions, 266-7 ; action of, is 
compensatory or punitive, not pre- 
ventive, 267, 270, 336 ; and law-mak- 
ing, 280, 427 ; precedent binding on, 
281-2; function in interpreting stat- 
utes, 282-3 ; powers of, being reduced 
by legislation, 286, 324; defects of, 
325, 430; control of, over subordin- 
ate legislation, 333-4, encroachments 
on, by admimstrative adjudication, 
337-45, control over admimstrative 
adjudication, 342-3; Soviet jurists' 
interpretation of, 436; emphasis of, 
on individual rights, 436 See also 
Courts and Judges. 

Judiciary (British), independence of, 
15-17; origms of, 16-17; appoint- 
ment and tenure of, 19, 255-6 ; Par- 
liament may override interpretations 
of, 19 , provision of salaries of, 258 ; 
cannot declare l^islation uncon- 
stitutional, 269. See also Courts 
and Judges 

Judiciary (Canadian), appointment 
and tenure of, 28, 255-6 See also 
Courts and Judges. 

Judiciary (United States), appoint- 
ment and tenure of federal, 24, 255- 
6; and review of legislation, 26; 
selection and tenure of state, 255, 
256 ; and administrative adjudication, 
341-2, See also Courts and Judges. 
Jurisdiction of courts. See Courts, 
Judges, and Judiciary. 

Jury, trial by, 22. 

Justice, source of ideas of, 274; and 
equality of treatment in Civil serv- 
ice, 303 
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Justices of the peace, appointment and 
tenure of, 254-5, jurisdiction of, 
generally, 260, place of, in judicial 
hierarchy, 260, 261, 264 

King, W L M , and political leader- 
ship, 2, 387, incident with Lord 
Byng, 69n, request of, for dissolu- 
tion in 1926, 123 

King, the, his place in early British 
constitution, 16-17 ; his choice of 
ministers, 17, appoints judges on 
advice of ministers, 19, formal 
executive, without power, 67, may 
have great influence, 67, ill-defined 
personal prerogatives of, 67-8, his 
relation to cabinet and Parliament 
defined by convention, 68-9, as a 
symbol of unity, 69-70 , appoints 
and removes Governor-General on 
advice of Canadian ministers, 71; 
and creation of peers, 95 
Kitchen Cabinet, 320 
Knowledge, scientific and government 
activities, 48-9, 50-1, 52, 331, 415-16 

Labour, regulation of, 46-7 
Labour Party, 70, 146, 148 
Laissez-faire, a dogma of the nine- 
teenth century, 5, 38; decline of, 6, 
40-2, 284; and due process clauses 
of United States constitution, 36-7; 
effect of, on range of government 
action, 38-9, effect of, on govern- 
ment structure, 39, and defining of 
public policy, 188, the ideal of the 
negative state, 327 

Law, the, variety of conclusions 
ascribed to, 266, 267, 270, 271, 272; 
origin and nature of, 273-5; much 
of it not made by legislatures, 273, 
275, its relation to religion, 274-5, 
to custom, 274-6, dependence of, on 
community sense of right, 274-5, 
430-1 ; adjustment of, to social 
change, 276, 279, 431, the paradox 


of certainty and change, 279-80 ; 
judicial and administrative enforce- 
ment of, contrasted, 336-7, cannot 
regulate minutiae of conduct, 339; 
when uniformity of, desirable, 382- 
3; nature of, in the dictatorships, 
435-6 See also Civil Law and 
Common Law 

Law, criminal, in Canada, 279-80, 36L 

Law, public, defined, 281 

Law Reports, storehouse of precedents, 
281 

Laws, ex postfacto, 22 

Leadership, executive must provide, 
63-5, 234 , by Prime Minister in 
Britain, 79, 81, by cabinet in Brit- 
ish House of Commons, 119, role 
of, in harmonizing interests, 208; 
party, in Britain, 233-5 , presidential, 
in United States, 237-40, by Con- 
gress in United States, 237-40 

Legal profession, judges chosen from, 
256-7, and judicial procedure, 257, 
Its memory of the Stuarts, 260, 271 ; 
objects to executive consultation of 
the judiciary, 269-70; germ of, in 
the priesthood, 274 See also Com- 
mon Law 

Legislation, often framed in general 
terms, 77, 230, often requires active 
administration to enforce, 57-60, 
204, 229, relation of administration 
to, 229-30, 251 ; relation of, to Com- 
mon Law, 275-6, 279, interpretation 
of, by judges, 282-3, attitude of 
judges to collectivist, 285-6 , for 
emergency of war, 326, 328 ; requires 
frequent change, 332 ; essence of, lies 
in administration, 346-7. 

Legislation, delegated See Legisla- 
tion, subordinate. 

Legislation, direct, by the people, 198- 
200; incompatible with parliament- 
ary government, 198 ; analysis of the 
use of, 198-201 
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Legislation, financial, in Britain, 242“ 
5, in Canada, 245-7; in United 
States, 247-51 See also Cabinet, 
Congress, House of Commons and 
President 

Legislation, subordinate, nature of, 
328-9; and separation of powers, 
329, scope of, 329-30; reasons for, 
330-2, made by the administration, 
332 ; influence of pressure groups on, 
333, means of controlling, 333-5; 
power to make, often conferred on 
boards and commissions, 344; inter- 
ests always consulted in making of, 
348-9 

Lee, Robert E , 356-7 

Legislative agents See Lobbyist. 

Legislature, place of, in Umted States 
constitution, 24, cannot govern, 64- 
5; role of, in controlling executive, 
64-5, functions of, 90; highest au- 
thority within the constitution, 93, 
229 , dominated by parties in Britain, 
103, 106, agenda of, often settled 
by agreement of parties, 106; dis- 
illusioning features of the demo- 
cratic, 106-7, important as forum 
for discussion, 108, procedure of, 
117-23, 429; effect of size on de- 
liberations of, 109, what is wrong 
with, 125-6, as a censor of parties 
and administration, 126 , present-day 
quality of, 126 , how composed, 
under guild socialism, 193-4, rela- 
tion of executive to, in Britain, 231- 
6, 242-5, in United States, 236-40, 
247-53, in Canada, 240-2, 245-7 ; re- 
lations with judiciary, 275; adapta- 
tion of law by, 275-6, 280, 287, its 
counter-attack on judiciary, 286; 
cannot make all laws in detail, 323, 
325, 328-32, 337; delegates power to 
executive, 325-6, 337-43 ; and organi- 
zation for war, 326, 328, and sub- 
ordinate legislation, 328-30, 333-4; 
and administrative adjudication, 337- 


43; still makes big decisions on 
policy, 428-9, growing dependence 
of, on executive, 429, not a signifi- 
cant organ in dictatorships, 433-4. 
See also Congress, House of Com- 
mons, House of Representatives, and 
Senate. 

Legislatures, provincial, enjoy su- 
premacy in own sphere, 28; consti- 
tutionality of legislation by, 29; can 
amend provincial constitution, 31; 
responsible for adnunistration of 
justice, 263, 361; powers of, under 
British North America Act, 360-1; 
cost of upkeep, 379 
Legislatures, state, part played by, in 
amendment of United States con- 
stitution, 30, of state constitutions, 
31, and Fourteenth Amendment, 36- 
7; formerly elected Senators, 95; 
have residuary powers, 358-9. 

Liaison Office for Personnel Manage- 
ment, 320 

Liberal party (Britain), 146, 178, 188, 
221 

Liberty, individual, and democracy, 1- 
3, 5-7, 426 ; and powers of detention, 
267; and advisory opinions, 269-70; 
effect of belief in, on Common Law, 
436 

Licences, control of business through, 
335-6 

Lieutenant-Governor, provincial legis- 
latures cannot amend office of, 31; 
viceroy in provincial government, 
71, appointed by federal govern- 
ment, 360, may reserve provincial 
legislation, 360 

Lincoln, Abraham, 65, 72, 75, 237. 
List system See Proportional repre- 
sentation 

Lloyd George, David, 84, 99 
Lobbying, objections to, 205-7 ; justifi- 
cation of, 205, 207-10; objectionable 
practices in, 205; technique of, in 
United States, 214-18; proposals for 
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regulation of, 219 ; and scope of gov- 
ernment activities, 228 ; by local 
governments in Britain, 417 See 
also Organized interests and Pres- 
sure groups 

Lobbyists, professional, in United 
States, 212, in Canada, 227 See 
also Pressure groups 
Locke, John, 16, 23 
Log-rolling, in Congress, 238-9, 250, 
386; in Canadian House of Com- 
mons, 245, 246 

Lord Chancellor, shares m appointment 
of judges, 255 ; exercises little con- 
trol over courts, 258, presides m 
House of Lords judicial proceedings, 
261 

Lord Chief Justice of England, 258 
Lord President of the Council, 83 
Lord Privy Seal, 83 
Lords of Appeal, in House of Lords, 
95, 261 

Louisiana, 277. 

Magna Carta, 9, 16, 23 
Magistrates, appointment and tenure 
of, 254-5, place of, in judicial hier- 
archy, 260, 261, 264 
Majority, will of the, not the only con- 
sideration in a democracy, 101 See 
also Parties, political 
Mandate, convention of the, in British 
constitution, 30, 34 
Manitoba, 178, 179 

Marketing, regulation of, 49, in federal 
states, 366, 368. 

Mayor, position of, in French local 
government, 395-6; aspires to Par- 
liament in France, 422-3; position 
of, in local government, m Britain, 
400-1, in Canada, 400-1, 403, 408, in 
United States, 402, 403, 404, 406, 
407. 

Melbourne, Lord, 80. 

Minister, deputy, in Canada, 296. 
Minister of Finance (Canada), 245 


Mimster of the interior, powers of, m 
France, 394-7, 422-3 
Mimster of Justice (Canada), 255 
Ministers, a number of, form cabinet 
in Britain, 19, 89 ; as advisers of the 
King, 67 , individually responsible to 
Parliament for administration, 80, 
King will dismiss on request of 
Prime Minister, 81 ; responsible for 
actions of civil servants m their de- 
partments, 82 ; heavy burdens of, 83 , 
cabinet generally contains all, in 
Canada, 90 ; and provincial interests 
in Canada, 89-90, retirement of, to 
Senate, m Canada, 96, their know- 
ledge of administration, 124 See 
also Cabinet and Executive 
Ministry, distinguished from Cabinet 
in Britain, 19, 89 
Ministry of Health (Britain), 415 
Ministry of interior, controls local 
government in France, 394-7. 
Ministry of justice in continental 
Europe, relation of, to judiciary and 
courts, 256, 257; nothing compar- 
able to, in Anglo-American coun- 
tries, 258-60 

Minorities, not unrepresented in two- 
party system, 181 ; and proportional 
representation, 181-6 ; why often dis- 
gruntled, 187. See also Proportional 
representation 

Monarchy, in Britain, 67, 70 
Monopolies, trade, regulation of, 45 
Monopoly, exercise of coercive power 
must be a, 2; by government m 
provision of public services, 300 
Montesquieu, and separation of powers, 
15-17 

Morality, relation of, to law, 274 
Multiple-party system, in continental 
Europe, 128, 176; difficulty of as- 
signing responsibility in, 133; not 
inevitable, 187; factors contributing 
to, in France, 423, See also Pro- 
portional representation. 
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Municipal governments, distribution 
of tasks between central government 
and, 43, 252 , associations of, as pres- 
sure groups m Britain, 220, 417, 
functions shifting to central govern- 
ment from, 354 ; importance of, 390 
See also Local government 
Mussolini, Benito, 195, 434 

Nation, creation of, by federal union, 
356, 389 

National Coalition, 80, 144 
National Conservative Association, 
164 

National Industrial Recovery Act, 330 
National Liberal Federation, 164 
Nationalism, and particularism in a 
federation, 389 

Natural resources, and party funds, 
148 

Nazi party, purges in, 140, controlled 
elections, 433 ; made legislature 
meaningless, 434 ; leadership of, 
identical with executive, 434 ; purged 
the courts, 435 ; co-ordinated interest 
groups, 437; destroyed federal sys- 
tem, 438 ; minions of, ran local 
government, 439 

Nazis, and violence, 2, 4, cranks like 
other people, 141 ; and control of 
ministry of interior, 423; never got 
a majority in a free election, 424 
New Brunswick, 88, 96, 375 
New Deal, and growth of civil service 
in United States, 60, framed by 
President and his advisers, 77, an 
example of presidential leadership, 
237 , important parts of, held uncon- 
stitutional, 268 
Nova Scotia, 88, 96, 375, 384 

Occupational representation. See 
Functional representation 
Office of Government Reports, 320. 
Officials, control of, by judiciary, 269- 
72, 342-3 ; personally liable for 


wrong-doing, 270, 272; position of, 
in continental Europe, 270-1; rela- 
tions of, with interest groups, 345- 
52 See also Cml service and Civil 
servants 

Oligarchy, tendencies towards, in 
political parties, 136, 138, 147, in 
the British party system, 148-9, 234; 
in the United States party system, 
152 See also Parties, political 

One-party system, necessity of purges 
in, 141-2 , a proof of lack of national 
umty, 143 , a feature of modem dic- 
tatorships, 433, 437, 439 See also 
Dictatorship 

Ontario, 13, 88, 96, 375, 386 

Ontario Hydro-Electric Power Com- 
mission, 29 

Opinion, party organization responsive 
to currents of, 138, party guesses at, 
232-3 See also Parties, political. 

Opposition, His Majesty’s Loyal, 70. 

Opposition, the, functions of, 108; in- 
fluence of, 235 

Orders-in- Council, use of, by Cana- 
dian Cabinet, 90; use of, in war- 
time, 326; signify formal decision 
by cabinet, 329 See also Adminis- 
trative process and Legislation, 
subordinate 

Ordinances, power of President to 
make, 76 

Organization, large scale, and mon- 
opoly, 40, and oligarchy, 138, 234; 
civil service an instance of, 293-6; 
features of civil service due to, 299- 
305 ; impersonal character of, 301-2 ; 
red tape, a concomitant of, 304; 
personnel matters in, 304-5 ; disturb- 
ing tendency in, 353 See also Civil 
service 

Organizations, reform, as pressure 
groups, 217 

Organizations, women’s, as pressure 
groups, 213 

Overlapping and duplication, in federal 
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governments, 378 

Ownership, government, examples of, 
47-8; conditions urging, 339. 

Padlock Law, 29 
Paper work, in civil service, 302-3 
Parliament (Britain), origin of, 16; 
place of, in British constitution, 17- 
21 ; supremacy of, 17-21, 267 ; dele- 
gates powers to executive, 18, takes 
powers from the judiciary, 18; 
formal role of, in amendment of 
British North America Act, 31, 374, 
can amend British constitution, 30, 
34 ; dissolution of, 68-9, 82, 231 , has 
no power over British Dominions, 
70; composed of two chambers, 78- 
9, 94; effects control of administra- 
tion through cabinet, 83; not the 
active centre of decision, 106; has 
inadequate knowledge of administra- 
tion, 124; fixes powers of local 
governments, 391 See also House 
of Commons and House of Lords 
Parliament (Canada), powers of, un- 
der British North America Act, 27- 
8, 359-62; and amendment of con- 
stitution, 31-3, 360-1, 374, 376; 
suggested by some as constituent 
authority, 376-7 See also House of 
Commons and Senate 
Parliament Act, 1911, 99, 233. 
Parliamentary secretary, functions of, 
in Britain, 84 

Parties, political, device for trans- 
mitting will of people^ 7, extra- 
constitutional growth by custom, 
34-5, 107 ; and appointments to 
upper chambers m Britain and 
Canada, 102; role of, in the legis- 
lature, 102-9; role of, in elections, 
103-4, 354, compete for power and 
office, 107, mediating function of, 
107; dictators forbid aH but one, 
127, functions of, m a democracy, 
127, 128-33, 144-5, 354; organize 


majorities, 129-31, 234; indictment 
against, 133-7, 197; verdict on, 138- 
9, and peaceful change of govern- 
ment, 140-3, relation of, to social 
and economic structure, 145 , organi- 
zation of, very complex in United 
States, 149-50, regulated by state 
laws in United States, 150 ; effect of 
proportional representation on, 181- 
6 , effect of functional representation 
on, 196-7; professional organizers of 
opinion, 200; responsive to opinion, 
235, link executive and legislature 
in Britain, 231 ; and federal-state co- 
operation, 367-8 ; federalism and, 
387-9; over-simplification of issues 
by, 420; ill-adapted to the increased 
scope of government action, 429-30 
See also Party benefactors, conven- 
tions, funds, organization, etc 

Party battle, how far a sham battle, 
143-5 

Party benefactors, as a source of 
funds, 135-6, often contribute to 
both parties, 136; how rewarded, 
137 , corruption due to, exaggerated, 
138 ; influence of, on parties in 
America, 139 ; and C C F party in 
Canada, 170 See also Party fimds. 

Party bosses, in United States, 151-2, 
156, 157-8, few in Canada, 160, 163 

Party conventions, nominate candi- 
dates m United States and Canada, 
103; presidential nominating, how 
formed, 153, decides on presidential 
candidate and party platform, 154, 
like nothing else on earth, 155 , 
nominating, in Canada, 160, 162, 
164-5 , frequency of, in C C F party, 
169 

Party discipline, works through party 
funds and patronage, 105; not as 
firm in Canada as in Britain, 122, 
240; strength of, in Britain, 146, 
234-6, in United States, 155, rela- 
tion of power of dissolution to, 156, 
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166 , in provincial parties in Canada, 
162-3, in older national parties in 
Canada, 166, 240-2; in CC.F. party 
in Canada, 170, weakness of, en- 
courages pressure groups in United 
States, 214, 238, strength of, dis- 
courages pressure groups in Britain, 
221 , and interest groups in Canada, 
225 See also Parties, political 
Party funds, source of, in Britain, 95, 
148, how secured, generally, 135-6; 
how raised, in United States, 153, 
157 ; attempted regulation of, in 
United States, 157; how raised, by 
older parties in Canada, 165, 167, 
168, by the C C F party in Canada, 
170 See also Party benefactors 
Party headquarters See Party or- 
ganization 

Party leader, choice of, in Britain, 
146-7, 149, in United States, 154, 
155, in Canada, 161-2, 164 
Party machine, and Senators in United 
States, 98; reasons for, in Bntain, 
147, natural habitat of, in United 
States, 150; a misnomer in Cana- 
dian party organization, 162; pro- 
portional representation strengthens, 
185, not eliminated by device of 
direct legislation, 200 
Party organization (Britain), in con- 
stituencies, 146; central, and selec- 
tion of candidates, 103, how com- 
posed, 146, functions of, 146-7, rela- 
tion between public opinion and, 233, 
Its leverage on the party, 234 
Party organization (Canada), local, 
in older parties, 158-60, m CCF. 
party, 169, provincial, composition 
of, 161, influence of, on party leaders, 
160, 163, functions of 161-4, natio^l 
organization built on, 163, signifi- 
cance of, in national parties, 166, 
form of, in C.C.F. party, 169-70; 
national, not strongly disciplined, 
89. built on provincial party organ- 


ization, 163-5, 167, how composed, 
164, functions of, 164-7, form of, in 
CCF party, 168-71, 

Party orgamzation (United States), 
local, 150-2, state, and selection of 
candidates, 103, its significance, 150, 
relation to local party organization, 
151-3, how chosen, 151-2, functions 
of, 1S2-3, nature of, 153, relation of, 
to national party organization, 154- 
6, national, and selection of candi- 
dates, 103, role of, in Congress, 105, 
haphazard and temporary, ISO, 153, 
154, 156, 239, how chosen, 153-4, 
functions of, 154-5 

Party patronage, abuses arising from, 
137 , abuses more prevalent in Amer- 
ica than in Britain, 139, 148; and 
party bosses in United States, 152; 
and appointment of public offiaals 
in Umted States, 157, extent of, in 
Canada, 162, 163, 166, 240; provin- 
cial governments as a source of, in 
Canada, 167 

Party programme, modified in caucus, 
105-6; a compromise, 130, 181, 186; 
relation of, to economic and social 
structure, 145 ; how formed, in 
Britain, 146-7, 149, in United States, 
153, 154, 155, in Canada, 161-2, 164- 
5, nature of, in Canada, 164, 167, 
240, 241, vagueness of, encourages 
pressure groups in United States, 
214 

Party workers, imperative need for, 
135-6, 138 , cannot be rewarded with- 
out victory, 138 ; how rewarded, 137- 
8, 148, 168 

Peace, order and good government 
clause, purpose of, 360; interpreta- 
tion of, 362-3. 

Permanent secretary, in British dvil 
service, 292, 296, 297 
Plebiscites, and particular activities 5 
government, 55; under referendum, 
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198, on liqiaor question in Canada, 
198 

Plurality, election of candidates by, 
172. 

Police, control of, by central govern- 
ments in Europe, 394, 423 , would-be 
dictators seek control of, 423-4 , use 
of, by Goring and Fnck, 424 ; secret, 
ubiquity of, in dictatorships, 438 

Police commissions, m United States 
and Canada, 399, 407, 408 

Policy, need for unity in, 79, divorce 
of administration from, unwise, 85; 
unity of, aided by cabinet system, 
111 . 

Politicians) as brokers, 129-31 , plausi- 
bility of, 131 , cause of disgust with, 
133-8 , generally die poor, 138 ; pro- 
fessional, in United States, 150, in 
Canada, 159, always searching for 
accommodations, 209; and evasion 
of responsibility, 377-8; local gov- 
ernment a training centre for, 418 
See also Parties, political 

Politics, and sacrifices by its practi- 
tioners, 96; nature of, 133, unsavory 
aspects of, 133-8 See also Parties, 
political 

Pork-barrel, in United States, 238, 
249. 

Portugal, 95 

Power, balance of, in national politics, 
209 

Power, governmental, classification of, 
14, 16-17. 

Powers, discretionary, always subject 
to limits, 303 ; substantial extent of, 
324, 333, 352-3 ; problem of control 
of, 344-5, 347-9, 352-3, political ex- 
ecutive can always control, 344 ; 
supersede law in some fields, 430-1 ; 
sweeping extent of, in dictatorships, 
434 See also Administrative pro- 
cess, Boards and Commissions 

Powers, distribution of, in federal sys- 
tems, 4, 357, in United States, 358-9, 


in Canada, 359-62 , judicial interpre- 
tation of, m United States, 362, in 
Canada, 362-3 

Precedent See Common Law 

Prefect, position and powers of, in 
France, 394-7 

Premiers, provincial, and dissolution 
of legislatures, 162-3. 

President of the United States, method 
of electing, 34-5, 73-4; executive 
power vested in, 24, 74; appoints 
federal judges with consent of Sen- 
ate, 24, 255-6, and a third term, 34, 
155; and management of civil serv- 
ice, 60, 291-2, 298; functions of, as 
Chief of State, 72-3, as chief ex- 
ecutive, 73-8, 237-8; relations of, 
with cabinet, 75 , aided by executive 
assistants, 75, 320, growing powers 
of, 77-8, 238 , primacy of, temporary, 
155, 237-8 , relation of, to Congress, 
236-40, 247-53 , and leadership in 
legislation, 237-8 , use of veto power 
by, 236-9, and financial legislation, 
248, 250-1 , and recruitment of civil 
service, 310-11 , and administrative 
reorganization of civil service, 318- 
20 See also Executive. 

Pressure groups (Britain), variety of, 
220; tactics of, 221-4; consultation 
of, by cabinet, 222-4, 335, 346-52 ; in- 
stances of effectiveness of, 224 ; want 
access to administration, 333, 346, 
represented on advisory committees, 
351-2 ; local government associations 
as, 417 

Pressure groups (Canada), tactics of, 
210-11, 224-7; variety of, 225; to 
what extent organized, 225; want 
access to administration, 333, 346; 
consulted by cabinet, 335, 346-52; 
represented on advisory committees, 
351-2 

Pressure groups (United States), 
variety of, 210, 211-14; tactics of, 
210, 214-20; as a third House of 
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Congress, 213-14, attempt to mould 
public opinion, 218; influence of, on 
congressional committees, 238-9; in- 
fluence of, on budget, 247, 249-50; 
want access to administration, 333, 
346, consulted by executive, 335, 
346-52 , represented on advisory 
committees, 351-2 

Price control, law of, in Canada, 230 

Primary, the direct, use of, in United 
States, 103, 149, 153, never adopted 
in Canada, 159 

Prime Minister (Britain), formally 
appointed by King, 67-8, 78 , advises 
dissolution of Parliament, 68, 82, 
231 ; chooses cabinet, 78-80 ; pre- 
eminence of, 81-2 , heavy burdens of, 
83-4, recommends persons for peer- 
ages, 95 , in effect, elected by voters, 
233 , shares power of appointmg 
judges, 255 See also Cabinet 

Prime Minister (Canada), formally 
appointed by Governor-General, 72; 
leader of majority in House of Com- 
mons, 86, his choice of cabinet, 86- 
8 ; and appointment of Senators, 96 ; 
advises dissolution of Parliament, 
166; shares in appointment of judg- 
es, 255 See also Cabinet 

Prince Edward Island, 88, 96 

Privy Council (Britain), origin of, 
17 ; Judicial Committee of, interprets 
British North America Act, 35, 265, 
how constituted, 265, as appellate 
court, 265, abolition of Canadian 
appeals to, 266, interpretation of 
federal distribution of powers by, 
362-3, 369 

Privy Council (Canada), 14. 

Procedure, legislative, limiting debate, 
105, 117, 118; purpose of, 117; con- 
trolled by majority party, 117, 119. 
See also Legislature, House of Com- 
mons, etc. 

Procedure, judicial, in continental 
Europe, 257 ; in Britain, Canada, and 
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United States, 258-9. See also 
Courts and Judiciary 
Progressive Conservative Association, 
164 

Progressive party, 388 
Property and civil rights clause, in- 
terpretation of, 362 
Proportional representation, nature 
and purpose of, 178-9; kinds of, 179- 
80, mechanics of, 179-80; perils of, 
for democracy, 180-1; vices of, 181- 
6, Hare and list systems of, com- 
pared, 184, 186; Ignores problem of 
coherent public policy, 187; argu- 
ments for, largely met by other 
means, 224 

Provinces (Canada), and amendment 
of British North Amenca Act, 32, 
374, representation of, in Dominion 
cabinet, 87-9, prairie, 88, 89, 225, 
maritime, 88, 96, western, 96; rep- 
resentation of, in Senate, 96-7 ; 
larger political significance of, 252, 
386, admimstration of justice as- 
signed to, 263; position of, under 
Confederation, as a compact be- 
tween, 363, 375-6 ; and self-suffi- 
ciency, 365 ; and interdependence, 
365-8; differing taxable capacities 
of, 369-70; analysis of suggestions 
for abolition of, 378, 380. See also 
Government (Canadian provincial) 
Public finance, in Bntain, 242-5, in 
Canada, 245-7, in United States, 
247-51; urge to centralization in, 
369-72 

Public health, regulation of, 40, 50-1 
Public opinion, brought to a focus by 
parties, 40; pressure groups try to 
mould, 218; has rejected laissez- 
faire, 284 See also Parties, polit- 
ical 

Public Order Act, 1937, 34. 

Public policy, and laissez-faire, 188, 
284 ; imperatives of, paramount, 286 ; 
legislature sets broad objectives of, 
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328 ; legislature and political ex- 
ecutive cannot express fully, 352 

Public utilities, regulation of, 45-6, 
58-60 

Public utilities commissions in Umted 
States and Canada, 399, 408 

Publicity, in campaign funds in United 
States, 157; as an instrument of 
control in a democracy, 220 

Purges, in a one-party state, 140-1 

Pyramid, party organization repre- 
sented by a, 154-5 

Quebec, Province of, created by Con- 
federation, 13, 375 , representation 
of, in Canadian Cabinet, 87-8, in 
Senate, 96, significance of, in Ca- 
nadian politics, 130, and provincial- 
ism of Canadian parties, 167; and 
Civil Law, 277, 279 , and amendment 
of constitution, 372-3 ; a distinct 
cultural entity, 382, 386 , attitude of, 
toward war, 387 ; rise of a new party 
in, 388. 

Quebec Resolutions, 375. 

Queen Victoria, 67. 

Questions, in the legislature, signifi- 
cance of, 108, in Bntish House of 
Commons, 123-4 ; in Canadian House 
of Commons, 123-4; cannot be put 
to executive in United States, 125 

Quota, in single transferable vote, how 
determined, 179n 

Railways, regulation of, 40, by ad- 
ministrative boards, 337-9. 

Red tape, nature of, 303-4; reasons 
for, 304 

Referendum, nature of, 198; use of, 
198; analysis of effects of, 198-201 

Reform Act, 1832, 11, 94. 

Regionalism, and federalism, 381-2. 

Regulation, administrative, how far 
feasible, 339-40 ; by government, 
need for checks on, 322-4. 


Regulation of trade and commerce 
clause, 361-2 

Regulations, discretionary power of 
executive to make, 76, 77, in war- 
time, 326, how enforced, 335-7 See 
also Administrative process and 
Legislation, subordinate 
Renaissance, ideas connected with, 2; 

and revival of Roman Law, 277 
Reorganization, administrative, in 
United States, 318-21. 
Representation, generally, 172-202 ; 
history of, 173-4; analysis of prob- 
lem of, 174-6, 186-7, 190-1, pro- 
portional, 176-86, functional, 191-7; 
dissatisfaction over, and scope of 
government activities, 189-92, con- 
clusions on, 186, 202, of interests 
in administration, 346-52 See also 
Functional representation and Pro- 
portional representation 
Republican Party, 158 
Research, undertaken by party organ- 
izations, 134 ; by central party office 
in Britain, 147; relatively unim- 
portant m United States and Can- 
ada, 154, 162, 166; emphasis of 
CCF. party on, 169, 171 
Research, governmental, necessary m 
many activities of government, 44, 
45, 47, 48-9, 51, 52, 58, 59 
Responsibility, political, invited by 
political parties, 104-5 ; enforced 
through party system, 132-3; diffi- 
culty of enforcing in multiple-party 
system, 182 ; of the cabinet and 
direct legislation, 198-9 ; to two 
chambers of a legislature, 247 ; diffi- 
culty of assigning, m United States, 
237-40, 252; under cabinet system, 
303, evasion of, in a federation, 
377-8. 

Roman Law, an important legal sys- 
tem, 254, 276; origin and develop- 
ment of, 277; revival of, in modem 
Europe, 277. See also Civil Law. 
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Roosevelt, Franklin D, 77, 158, 237, 
239 

Roosevelt, Theodore, 77, 158, 237. 
Royal Commission of inquiry, use of, 
in Britain, 223-4, m Canada, 227. 
Rule of Law, in British constitution, 
20-1, 26-7, 269; in Canadian consti- 
tution, 28; in United States con- 
stitution, 27, 269; important prin- 
ciple of Anglo-American constitu- 
tions, 269 ; limits official action, 323 ; 
safeguards individual liberty, 325; 
explanation of inroads on, 336-7, 
how far threatened by recent de- 
velopments, 430 

Russia, 140, 195, 433, 434, 435, 438 

School district, the autonomous, in 
United States and Canada, 399, 402, 
406, 408 
Scotland, 277 

Search warrants, general, 22. 

Second ballot, 177 

Secretaries of State, United States, 
form the cabinet, 74; are heads of 
departments, 298-9; proposals for 
aides to, 319. 

Secretary of Cabinet, in Britain, 75- 
6, in Canada, 91 

Sectionalism, strong in Canada, 103, 
241 , relation of, to party system, in 
United States, 155-6, in Canada, 
164-5 ; its effect on public finance in 
United States, 247, 250; federalism 
and, 385-9. See also Federalism. 
Senate (Canada), intended to repre- 
sent provinces, 89 ; has no great in- 
fluence, 89, 98; represented in Ca- 
nadian Cabinet, 90; how chosen, 
95-6, use of, for party purposes, 96; 
functions of, 100-2; question of re- 
form of, 100, 102; and social change, 
102; its power over money bills, 
246-7 

Senate (United States), power in 
impeachments, 25; shares in ap- 


pointing power, 25, 76, 255 ; treaties 
need approval of, 25, 76 ; how 
chosen, 95; a powerful body, 98-9; 
use of closure in, 118-19; steps in 
law-making in, 121-2; investigating 
committees of, 125 ; pressure of lob- 
byists on, 217; finanaal le^slation 
in, 249-50. See also Congress 
Senatorial courtesy, 98, 152 
Separation of powers, nature and 
purpose of, 15-16 ; how far observed 
in British constitution, 17-20, 231-3, 
in United States constitution, 23-6, 
236; legislation in violation of, 26; 
and the positive state, 42, influence 
of, on party organization in United 
States, 156, never completely effect- 
ive m practice, 230 ; unfortunate re- 
sults of, in public finance, 247-52; 
subordinate legislation an evasion 
of, in United States, 329; admin- 
istrative adjudication an evasion of, 
in United States, 341-2; applied in 
local government in United States, 
402-4; defects of, 428; dictatorships 
have no use for, 433-6 
Single transferable vote, described, 
179, use of, in Canada, 179; effects 
of, 180-6 

Sirois Commission, proposals of, 373- 
4; on duplication and overlapping, 
378 

Soaal security, governmental pro- 
vision of, 40, 51-2; benefits and 
burdens of, 55; responsibility for, 
in Canadian federation, 362; re- 
sponsibility for, shifting to federal 
governments, 3^, 372, 377. 

Social Services. See Social security. 
Socialists, divided on means, 128; in 
Nazi party in Germany, 140; and 
central planning, 195 
South Africa, 277, 279. 

Spoils system See Party patrmiagc. 
Staff agencies, in dvil service, 295. 
Stalin, Joseph, 140. 
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Standards, minimum government, 327- 
8, 336, 337-9 

Standing orders, in British House of 
Commons, 117, 242, 243 

State, confusion as to meaning of, 7, 
the negative, 39-40, 42, 327, 336 , the 
positive, 42, 60, 327-8, 336 , the 
corporate, in Italy, 349; federation 
creates a new, 355. 

State, federal, nature of, 355-7, 363; 
reasons for, 356-7, 376, difficulties 
of political co-operation in, 367-8, 
distribution of public expenditures 
in, 378-80 , diversity of regional 
conditions in, 381-2; Nazis abol- 
ished, in Germany, 438; nature of, 
in Russia, 438. See also Federal- 
ism and Government, federal 

State, unitary, nature of, 386-7, some 
Fathers of Confederation favoured 
a, 360 , unacceptable to French Can- 
ada, 376, physical area of, 381; 
difficulties of, in continental area, 
382-5 ; Canada resembles, in time of 
war, 387 

States, kinds of union of, 355-6. 

States' rights, golden age of, 365 

States, of United States, constitutions 
of, 21 ; and distribution of powers, 
21, 358-9, constitutional limitations 
on, 22, grants to, by federal gov- 
ernment, S3; representation of, in 
Senate, 97 ; vital political units, 149 ; 
political significance of, 252, 386, 
election of judges in, 255; powers 
reserved to, by constitution, 358-9; 
and self-sufficiency, 365, and inter- 
dependence, 365-8; differing taxable 
capacities of, 369-70; proposal to 
group in regions, 373, 382 ; im- 
portant functions of, 386 See also 
Government (American state). 

Statistics, and regulation of economic 
life, 44, 46, 47, 51, 58, 59; weary 
the voter, 420 

Statute of Westminster, 32-3 


Statutes, interpretation of, 282-3 
Stuarts, the meddling of, in adminis- 
tration of justice, 260 
Suffrage, manhood, won in nineteenth 
century, 5, adult significance of, in 
democracy, 128-33, 134-5, extension 
of, and centralization of party con- 
trol, 148 

Supreme Council of the U S S R , 434 
Supreme Court of Canada, jurisdiction 
of, 264-5 

Supreme Court of United States, final 
interpreter of constitution, 12, 35-7 ; 
divided on meaning of due process, 
23 , provided for in constitution, 24 . 
as highest court of appeal, 27; and 
government intervention in eco- 
nomic life, 36-7; appointment and 
tenure of members of, 255-6, makes 
rules of procedure for federal courts, 
258 , jurisdiction of, 263 ; invalidated 
parts of New Deal, 268; its attitude 
on constitutionality of subordinate 
legislation, 329, of administrative 
adjudication, 342, has enlarged 
powers of federal government, 362, 
369 

Tariff, and government activities, 40, 
43-4; benefits and burdens of, 55; 
and party funds, 148, 157 ; and pres- 
sure groups, 226, 250; schedules of, 
fixed by log rolling, 250 
Taxation, always requires legislation, 
93, 122-3, 242, enactment of legis- 
lation imposing, in Britain, 242-3, 
in Canada, 245-7, m United States, 
250-1; inflation a method of, 251, 
strict interpretation of legislation 
imposing, 284; problems of, in a 
federation, 369-72, in local govern- 
ment, 410-12. 

Tennes:»ee Valley Authority, 48, 53. 
Tenth Amendment, 359 
Third Republic, weakness of, 65; and 
administrative courts, 271 ; local 
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government in, 394-7, 422-3; rela- 
tion of local to national politics in, 
42Z-3 

Time-table, to what extent imposed 
by parties on legislature, 117, 118, 
122 . 

Town See Local government 
Township See Local government 
Trade unions, place of, in Labour 
party, 147 ; as pressure groups, 204, 
212, 215, 220, 221, 225, nation-wide 
organization of, 369, function of, 
in Russian dictatorship, 437. 
Transport and communications, effects 
of state of development of, on 
range of government activity, 38, 
42; regulation of, by governments, 
45, 337-9; effects of state of, on 
social and economic structure, 174, 
improvements in, promote organiza- 
tion of group interests, 203; power 
of Dominion Parliament to regulate, 
361, 367; improvements in, affect 
federal systems, 364-5 
Treasury, in Britain, and preparation 
of estimates, 242, 244; and control 
of expenditures, 244-5 ; and manage- 
ment of civil service, 295. 

Treasury Board, in Canada, a com- 
mittee of cabinet, 91; its responsi- 
bility in settling financial proposals, 
245; shares control of civil service, 
316. 

Treaty power, in United States, 25, 
77 

Tribunals, for defence of state, in 
dictatorships, 434-5 
Trotsky, Leon, 141 
Truman, Harry, 419 
Tweedsmuir, Lord, 71 
Two-party system, and Chiefs of 
State, 69; splintering of, 69; pre- 
ferable to multiple-party system, 
128, 430 ; orients electorate, 129 ; 
factors helping to maintain, 131; 
and enforcement of responsibility, 


132-3, 183, produces majority view 
of national interest, 176; relation 
between programme and action in, 
184 , does not ignore minorities, 181, 

186, a means of securing consent, 

187 , maintenance of, in Britain and 
United States, 187-8; federalism 
and, 387-9 , factors tending to 
weaken, 430 

Unconstitutionahty, of state and fed- 
eral laws m United States, 26; of 
provincial and federal laws m Can- 
ada, 28-9 

Unemployment insurance, in a federal 
state, 367, in the Canadian federa- 
tion, 368 

Union, federal See Government, fed- 
eral, and State, federal 

Usages, in United States constitufiion, 
12 See also Custom and Conven- 
tion 

Virginia, 357 

Vote of censure, effect of, in Britain 
and Canada, 123 

Voters, and choice of representative, 
128-9 ; desire of, to support a win- 
ner, 132; party system gives al- 
ternatives to, 133 , and direct legisla- 
tion, 199-201. See also Electorate 
and Parties, political. 

War, and coalition government, 144- 
S ; and sacrifices by the people, 56- 
7, 144, executive leadership in, in 
United States, 237 ; organization for, 
289, 326, 328, 349; effect of, on civil 
service, 300-1 ; increases reliance on 
administrative process, 326 ; and 
politics in Canada, 387. 

War Cabinet, in Britain, 84-5. 

Ward, Artemus, not a politidan, 133. 

Wheat Board, 50 

White House, 78 

White House Secretariat, 75, 320. 
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Will of the people, and democracy, 6; 
nineteenth-century belief in unity of, 
201-2, 206 

Will, the general, beliefs about, 206; 
often lacks specific content, 207 ; and 
democracy, 209 ^ee also Parties, 
political, and Representation 
William the Conqueror, 64-5, 288. 
Willkie, Wendell, 158 
Wilson, Woodrow, 138, 237 
Workmen’s Compensation Board, 57- 
8, 286. 


Workmen’s Compensation laws, pro- 
vide compensation for the injured 
workers, 47; benefits and burdens 
of, 55; general scheme of, 57-8; 
changed the Common Law, 284-6 
World War I, 144-5 
World War II, and Canadian House 
of Commons, 122 ; and coalition 
government in Britain, 144-5; and 
federal systems, 380-1. 




